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DOMINANT OPINIONS IN ENGLAND DUR- 


ING THE NINETEENTH CENTURY IN’ 


RELATION TO LEGISLATION AS ILLUS- 
TRATED BY ENGLISH LEGISLATION, OR 
THE ABSENCE OF IT, DURING THAT 
PERIOD. 


ROFESSOR DICEY, Vinerian Professor of English Law, in 
the University of Oxford, has recently published, through 
Messrs. Macmillan & Co., a book with the following title: “The 
Relation between Law and Public Opinion in England during the 
Nineteenth Century.” The book is the outcome of a course of lec- 
tures delivered by the author, seven years ago, at the Harvard Law 
School, pursuant to an invitation, accepted by him, as he informs 
us in his preface, to lecture at that School on the History of English 
Law during the Nineteenth Century. The title of the book invites 
inquiry. 1. In what sense does the author use the term “law”? 
As commonly used by lawyers, the word means law as adminis- 


tered by courts of justice in suits between litigating parties, but 


here it is clearly not used in that sense, but in the sense of legisla- 
tion. 2. What does the author mean by “ public opinion”? Who 
are the persons whose individual opinions taken in the aggregate 
form that public opinion which the author has in mind? Are they 
those whose opinions directly control legislation, 2. ¢., the members 
of the House of Commons for the time being? No, clearly not. 
The author, it is believed, would not think of calling the opinions 
of a majority of the members of the House of Commons public 
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opinion. Nor would there be any propriety in making the rela- 
tion between the opinions of a majority of the legislators of the 
country and the legislation which they enact a subject of inquiry, 
as legislation is supposed to be the direct expression of the opin- 
ions of those by whom it is enacted. Although, therefore, the 
author not unfrequently uses the term “ legislative opinion,” it does 
not follow that he uses that term as equivalent to public opinion as 
used in his title-page. Is it the electorate whose opinions in the 
aggregate the author treats as forming public opinion? The an- 
swer to this question is not so clear; but it seems to me very clear 
that the electorate constitute only a portion of those whose opin- 
ions in the aggregate form public opinion in reference to legisla- 
tion. The electorate differ from the rest of the people only in this, 
namely, that they alone have a voice in the election of members of 
the House of Commons, and consequently they alone have the 
power to express their disapproval of the course taken by a mem- 
ber, for whom they may formally have voted, by refusing to vote 
for his re-election, z. ¢., by voting for some one else. But when a 
member has once been elected, he represents those who voted 
against him as much as he does those who voted for him, — he rep- 
resents also all the people of the city, borough, or district for which 
he was elected as much as he does those who had a voice in the 
election, — nay, he represents the entire nation as much as he does 
the city, borough, or district for which he was elected. The elec- 
tors may, indeed, require a candidate to give pledges as a condition 
of their voting for him, and, if he does give pledges, of course he is 
bound in honor to redeem them, but whether he does so or not, 
or whether his course as a legislator is satisfactory or not to those 
who elected him, is a question between him and them only; it is 
not a question in which any one else has any direct interest. 
It seems to be clear, therefore, that the author must be taken to 
have meant by public opinion the opinion of the entire nation, taken 
in the aggregate, in reference to legislation. 

It does not seem to me that the author has been wholly fortunate 
in making the relation between legislation and public opinion the 
title of his treatise. My reasons are, first, that the closeness of that 
relation in England during the nineteenth century is too obvious 
greatly to require elucidation, as the electorate of that country 
cannot be supposed to differ greatly in their political opinions from 
their fellow-subjects; and no intelligent person requires to be told 
that, whenever the Executive Government finds itself in a minority 
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in the House of Commons and believes the reason to be that the 
majority are not in harmony with public opinion, it may dissolve 


Parliament and order the election of a new House of Commons, 


or that, whenever the Opposition in the House of Commons finds 
itself in a majority, it may compel the Executive Government to 
resign, and so give place to the Opposition, unless the former is 
prepared to take the responsibility of dissolving Parliament; and, 
secondly, that public opinion, rather than the relation between 
legislation and public opinion, is in truth the subject of the book. 
It may be conjectured, moreover, that the author, in preparing his 


lectures, felt himself trammelled by the terms of the invitation which _ 


he had received, and that he was influenced by that circumstance in 
giving a title, first, to his lectures, and then to his book. If so, it is 
a pity, as the title, coupled with the preface, may convey to some 
persons who are not lawyers the impression that the book is not 
meant for them, and so induce them to lay it down before they 
have ascertained for themselves its true character. In truth, the 
book is in no sense a law book,! and some of the most enthusiastic 
encomiums of it that I have heard have come from gentlemen 
who have never opened a law book. 

Professor Dicey declares, in his opening lecture, that legislation 
in England during the nineteenth century was more under the con- 
trol of public opinion than in any other country, not excepting the 
United States. The only reason that he gives, however, for not 
excepting the United States is that in that country restrictions are 
imposed on legislators by the constitutions, both of the United 
States, and of the several states.? In regard to this, it may be ob- 
served, first, that constitutions can exert only a negative influence 
on legislation; secondly, that, according to Professor Dicey, the 
true sovereignty in England resides in those who, for the time 
being, hold the elective franchise, and therefore under the Reform 
Act of 1832, it resided in the ten-pound householders, while at the 
present moment it resides in the aggregate of all the householders 
in the country. If this be so, it seems to follow that our constitu- 
tions create one important difference between England and this 
country which has not attracted much attention; for here, though 
it may perhaps be said that the sovereignty resides in those who, 
for the time being, hold the elective franchise, yet it lies entirely 


1 Lecture XI is, however, a partial exception to this statement, the subject of that 
lecture being “ Judicial Legislation.” 
2 Dicey 9. 
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dormant except when the business before them is the election of 
representatives to make a new constitution, 2. ¢., delegates to a 
constitutional convention; or when they are called upon to vote 
upon a constitution already framed and submitted to them for rati- 
fication or rejection. It may be added that the only sovereignty 
that resides in the people of the United States, in the aggregate, is 
that portion of sovereignty which has been delegated to them by 
the people of the several states respectively under the Constitution 
of the United States. There is one question in this connection as 
to which we seem to be much at sea, namely, whether a constitu- 
tion which makes no provision for its own amendment or change 
can be amended or changed except by a revolutionary act, and 
consequently whether a constitution which does make provision 
for its own amendment or change can be amended or changed 
without reference to such provision except by a revolutionary act. 
Certain it is that at all ordinary elections held under our state consti- 
tutions the electors exercise only a delegated power. The limitations 
imposed upon the legislative power by our constitutions do not, 
however, constitute the only reason why public opinion exerts less 
control over legislation here than in England, especially over fed- 
eral legislation, for, first, the United States Senate, while it is, like 
the House of Lords, a permanent body, and each member is elected 
for six years, yet unlike the House of Lords it exerts a much 
greater influence over legislation than does the lower House; sec- 
ondly, our national legislators aré frequently elected a long time 
before they take their seats, and hence may be supposed to repre- 
sent the public opinion of the time when they were elected rather 
than that of the time when they take their seats; thirdly, our 
United States Senators are elected by the state legislatures, and 
hence they are for that reason much less amenable to public 
opinion than if they were elected directly by the people of the 
several states respectively; fourthly, our national legislators come 
from forty-five different states, and yet no one of them can be 
fairly said to reflect any other public opinion than that of his own 
state; and, lastly, our legislators, both state and national, when 
once elected, are perfectly secure of their seats, until the term for 
which they were elected expires by its own limitation. 

It seems to me, also, that there is a reason why the House 
of Commons is not likely to reflect the opinion of the country 
at large as speedily or as perfectly as Professor Dicey seems to 
suppose it will, namely, in the fact that all Parliamentary elections 
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are local, an owner or occupier of a house being entitled as such 
to vote only for the member or members to which the city, 
borough, or division of a county, in which the house is situated, 
is entitled; and though the elections generally come near together 
in point of time, yet they are wholly independent of each other. 
Doubtless there have been measures in the past which aroused the 
electors all over the country, or at least very generally, such as 
the Reform Bill of 1832, or the bill for the repeal of the Corn 
Laws in 1846, and doubtless there will be such measures in the 
future, but they are likely to be rare. 

Before Professor Dicey reaches the question what were the 
dominant currents of public opinion in England during the nine- 
teenth century as to legislation, he raises the question whether 
those which were dominant during the last two-thirds of the cen- 
tury will each admit of the same explanation, namely, the advance 
of democracy during that period; and to that question his answer 
is a very decisive negative, his opinion being that there is no a 
priort reason why a democracy should advocate one kind of legis- 
lation rather than another; and he further declares that the house- 
_ holders have thus far shown themselves conservative.’ It would be 
a great mistake, however, for an American reader to infer that 
democracy in England, under household suffrage, is the same as, 
or even much resembles, democracy in this country, or that it 
would be the same, if household suffrage should, in England, give 
way to universal or manhood suffrage; and the reason is that elec- 
tors in England, as such, have not, either directly or indirectly, any 
voice in or any control over the Executive Government. English 
democracy begins and ends with a right to vote for members of 
Parliament. Once in seven years, or oftener in case a Parliament , 
is dissolved before the expiration of the seven years for which it 
was elected, every elector is entitled to vote for one or more mem- 
bers of a new Parliament, and the right so to vote is what English 
working-men were struggling for from the middle of the nineteenth 
century onward. Consequently, the only object that an English 
elector, as such, can have in voting, or in seeking to influence the 
votes of others, is thereby to influence legislation, — not to obtain 
office either for himself or for his friends. Nor is a boss a possi- 
bility in English national politics, whether in or out of office, unless, 
indeed, a man shall appear who combines the qualities of a boss” 


1 Dicey 48-61. 


* 
q 
i 
. 
‘ig 
ii 
iil 
iW 
| 
i 
| 
| 
|| 
; 
i 


£ 


156 HARVARD LAW REVIEW. 


with those of a leader of the House of Commons. It is not sur- 
prising, therefore, that Professor Dicey should declare the English 
householder to be conservative in politics. What inducement has 
he to be otherwise? 

Having" disposed of the question whether the different currents 
of public opinion as to legislation which were dominant in England 
during the last two-thirds of the nineteenth century were merely 
different degrees of democratic opinion, Professor Dicey proceeds 
to inquire what were the opinions which were dominant during the 
century, and to give an account of them; and he declares that 
each third of the century had a dominant current of opinion 
peculiar to itself; that the dominant current of opinion peculiar to 
the first third of the century was a combination of the optimism 
of the time of Blackstone and that dread of innovation and revolu- 
tion which-had been inspired in England by the French Revolution. 
This opinion ceased to be dominant on the passing of the Reform 
Bill of 1832, and Professor Dicey says it would have ceased to be 
dominant several years sooner but for the fact that the unreformed 
House of Commons was not sufficiently responsive to public 
opinion. Professor Dicey calls the period during which it was 
dominant the period of quiescence or stagnation, or the period of 
old toryism, as distinguished from the new toryism, which calls 
itself conservatism. Of course the legislative characteristic of the 
period was the absence of legislation. 

On the passing of the Reform Bill of 1832 the period of quies- 
cence gave place to the period which Professor Dicey calls the 
period of individualism, or Benthamism, or of Benthamite liberalism.? 
It was called the period of individualism because, during that 
period, the leading aim of legislation was to secure to every person 
the greatest practicable amount of individual freedom, and, on the 
other hand, to impose upon every one the sole responsibility of 
taking care of himself. Why was it also called Benthamism? 
Because the opinion which it represented was chiefly created by 
Bentham and his disciples, and because Bentham laid down and 
advocated these two propositions, namely: first, that the aim of 
legislation should be to secure the greatest amount of happiness. 
to the greatest number of persons, or, in other words, to maximize 
pleasure and minimize pain; and, secondly, that every person 
must be assumed to be the best judge of his own happiness, or of 


1 Dicey 62-63. 2 Jbid. 63-64. 
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what will give to him the most pleasure and the least pain. Why 
was it also called liberalism? © Because it was the view of legisla- 
tion advocated by the now dominant liberal party, which had taken 
the place of the old whig party. 

As the doctrine of individualism is also the doctrine of /atssez- 
faire, how does it happen that the period of individualism, instead 
of being, like the preceding period, one of legislative quiescence, 
was a period of great legislative activity? Because at the begin- 
ning of the period inequality everywhere prevailed, privilege for 
the few and restraint upon the many being the rule; and hence a 
period of legislative activity was necessary in order to get rid 
alike of privilege and restraint, and to substitute equality for 
inequality. One of the things upon which individualism especially 
insisted was freedom of contract, and the substitution of contract 
for status; and yet Professor Dicey shows that there is a point 
beyond which freedom of contract favors not freedom, but slavery, 
and he asks pertinently whether a man shall be free to make a 
contract which will deprive him of freedom; also whether an 
unlimited number of men should be at liberty to form themselves 
into an association, for example, a trades-union, and bind them- 
selves respectively, 2. ¢., each to all the others, to act in accordance 
with the decision of a majority of the members; and I understand 
Professor Dicey’s opinion to be in the negative, or, at least, that 
the doctrine of individual freedom of contract does not properly 
extend to such a case.! 

Professor Dicey is of opinion that individualism ceased to be 
dominant at about the beginning of the last third of the century, 
and then gave place to what he calls collectivism, and sometimes 
socialism. With him, however, the term “collectivism” seems 
scarcely to mean more than awfi-individualism, though the term 
would seem to have at least this affirmative meaning, that it favors 
the interference of the state in behalf of some persons or classes, 
and, therefore, at the expense of others. How, then, does the state 
of things which it favors differ from the state of things which 
existed during the first third of the century? Its advocates will 
answer, with much emphasis, that collectivism favors the interfer- 
ence of the state in behalf of the poor and the weak, and at the 
expense of the rich and the strong, while in the first third of the 
century the interference was in behalf of the rich and the strong, 
and at the expense of the poor and the weak. 


1 Dicey 149 ef seg. 
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A conspicuous and most ‘interesting feature of the book is the 
manner in which the author brings out the fact that a dominant 
current of public opinion and also one or more counter-currents 
commonly exist side by side, the latter constantly opposing and 
modifying, in a greater or less degree, the action of the former. 
Thus, during the entire period of old toryism, there was a counter- 
current of individualism, which was constantly growing and increas- 
ing in strength; but when at length it had become strong enough 
to do battle successfully with its adversary in the open, it found 
the latter intrenched behind an unreformed House of Commons; 
and, therefore, the first task to which it must set itself was the 
reform of that House; and this gives the author an opportunity to 
show the condition that England was in, in respect to representa- 
tion, during the first third of the century,— an opportunity of 
which he most effectively avails himself.t : 

It would ill become an American to speak flippantly of the 
unreformed House of Commons,—the venerable mother of all 
representative assemblies. There had never been any attempt to 
make such a distribution of seats in the House of Commons as - 
would give to every elector an equal voice in the legislation of the 
country; nor could such a distribution have been made with any 
approach to accuracy prior to 1801, as there had been no enume- 
ration of the population prior to that time. All that had been 
attempted, therefore, had been to give every important interest a 
representation, so that it might be sure of a hearing in Parliament. 
Nor had it been foreseen that time might bring a great increase or 
a great shifting of population, and therefore no provision had 
been made for either; and hence the number, as wéll as the dis- 
tribution of seats was fixed and permanent, and no change could 
be made in either without an Act of Parliament. Moreover, as no 
change could be made in either, except at the expense of existing 
interests, it was not to be supposed that the latter would permit it 
to be made without a struggle to prevent it. In 1832, however, 
four decennial enumerations of the population had been made, and 
the population of England and Wales had, between 1801 and 1831, 
increased from eight millions to thirteen millions. The country, 
moreover, had recently changed from an agricultural to a manu- 
facturing country, and there had been in consequence great shift- 
ings of population, particularly from the South and Southwest to 
the North. Large manufacturing cities had suddenly sprung up 


1 Dicey 111-117. 
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in the North, and Liverpool had taken the place of Bristol as the 

second seaport of the kingdom. Meantime, what was the state of 
the representation? Professor Dicey answers that of a total num- 
ber of 548 members of the House of Commons, as that House 
existed until the union with Ireland, 200 were elected by less than 
7,000 electors, and that while the County of Cornwall had 42 
members, Birmingham and Manchester were wholly unrepre- 
sented.! Yet it should not be forgotten that it was in the unre- 
formed House of Commons that the two Pitts, Burke, and Fox 
‘made all their great Parliamentary speeches, and that Burke 
represented a “ rotten borough ” during twenty-three of the twenty- 
nine years of his Parliamentary career.” 

When, upon the passing of the Reform Bill of 1832, individual- 
ism became the dominant public opinion, the previously domi- 
nant toryism became a counter-current, and almost immediately 
hostility to /atssez-faire also began to show itself as a rising power. 
Professor Dicey, indeed, quotes® very strong expressions of opin- 
ion to that effect by Southey as early as 1829, and by Dr. Arnold 
and Carlyle, respectively, in 1838 and 1839. Southey says: 
“Moral evils are of [man’s] own making; and undoubtedly the 
greater part of them may be prevented, though it is only in Para- 
guay (the most imperfect of Utopias) that any attempt at preven- 
tion has been carried into effect.”* Dr. Arnold, speaking of the 
neglect to provide a proper position in the state for the manufac- 
turing population, says: “This neglect is encouraged by one of 
the falsest maxims which ever pandered to human selfishness under 


1 Dicey 115. 

2 During his first nine years in Parliament, from 1766 to 1774, both inclusive, he sat 
for Lord Verney’s borough of Wendover. During the next six years he sat for the 
_ city of Bristol, and during the remaining fourteen years he sat for the Marquis of 
Rockingham’s borough of Malton. 

8 Dicey 214-216. 

4 Professor Dicey quotes from Macaulay the following description of Southey’s 
theory of the functions of government: “ He conceives that the business of the magis- 
trate is not merely to see that the persons and property of the people are secure from 
attack, but that he ought to be a jack-of-all-trades, — architect, engineer, schoolmaster, 
merchant, theologian, a Lady Bountiful in every parish, a Paul Pry in every house, 
spying, eaves-dropping, relieving, admonishing, spending our money for us, and choos- 
ing our opinions for us. His principle is, if we understand it rightly, that no man can 
do anything so well for himself as his rulers, be they who they may, can do it for him, 
and that a government approaches nearer and nearer to perfection, in proportion as it 
interferes more and more with the habits and notions of individuals. He seems to be 
fully convinced that it is in the power of government to relieve all the distresses under 
which the lower orders labor.” (Dicey 214, n. 1.) 
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the name of political wisdom — I mean the maxim that civil soci- 
ety ought to leave its members alone, each to look after their 
several interests, provided they do not employ direct fraud or 
force against their neighbor. That is, knowing full well that these 
are not equal in natural powers,—and that still less have they 
ever within historical memory started with equal artificial advan- 
tages, knowing also that power of every sort has a tendency to 
increase itself, we stand by and let this most unequal race take its 
course, forgetting that the very name of society implies that it 
shall not be a mere race, but that its object is to provide for the 
common good of all, by restraining the power of the strong and 
protecting the helplessness of the weak.” Carlyle says: ‘“ That 
the arrangements of good and ill success in this perplexed scram- 
ble of a world, which a blind goddess was always thought to pre- 
side over, are in fact the work of a seeing goddess or god, and 
require only not to be meddled with: what stretch of heroic fac- 
ulty or inspiration of genius was needed to teach one that? To 
button your pockets and stand still is no complex recipe. Laissez 
faire, laissez passer! Whatever goes on, ought it not to go on? 
. +. Such at bottom seems to be the chief social principle, if 
principle it have, which the Poor Law Amendment Act has the 
merit of courageously asserting, in opposition to many things. A 
chief social principle which this present writer, for one, will by no 
manner of means believe in, but pronounce at all fit times to be 
false, heretical, and damnable, if ever aught was.” Professor Dicey 
adds that these “three men of genius agreed in nothing but in 
their common distrust of atssez-faire, and in their conviction that 
some great exertion of the authority of the state was needed for 
the cure of the diseases which afflicted the commonwealth.” This 
conviction was shared in by an ever increasing number of persons 
for the next thirty years, or until about 1870, when it seems to 
have become dominant. By what means was individualism thus 
overthrown, and collectivism enthroned in its place? A short an- 
swer seems to be that it was by means of an alliance between tory- 
ism and the working-classes, as old toryism had been overthrown in 
1832 by an alliance between the Benthamites and the whigs. Nor 
was an alliance between the most aristocratic and the most demo- 
cratic class at all surprising. The Benthamites belonged as a rule 
to the great middle class, which received a great accession of 
strength from those on whom the electoral franchise was conferred 
by the Reform Bill of 1832, which was passed wholly in the inter- 
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est of the middle class. It was not to be supposed, therefore, that 
working-men would feel particularly friendly to those next above 
them, and who were in the full enjoyment of political rights from 
which they themselves were wholly excluded. Moreover, the em- 
ployers of labor belonged to the middle class, and they, in respect 
to the working-classes, represented capital, as the working-classes 
represented labor, and the relation between capital and labor 
seems seldom to be more friendly than that of an armed truce. 
Between tories and working-men, on the other hand, there existed 
no relation calculated to excite hostility, and the former were too 
far above the latter to excite in them a feeling of jealousy. Be- 
sides, neither the tories nor the working-men had much to hope for 
politically, except through an alliance with each other. The one 
political object of the tories was to overthrow the liberals and 
reinstate themselves in power, and they had but a slim prospect 
of accomplishing this object, except with the aid of the working- 
men. The latter, moreover, had little to hope for from the liberals, 
who did not need their assistance, and whose very creed precluded 
them from legislating in favor of one class at the expense of 
another, and, theref:~ -, precluded them from legislating in favor 
of working-men at the expense of capital. 

It was not, however, till near the beginning of the last third of 
the century that any conscious alliance between tories and work- 
ing-men was brought about, though there was an unconscious 
alliance between working-men and a portion of the tory party 
during nearly the whole of the second third of the century, or at 
least the latter were very earnest workers in the interest of the 
former. What was the field in which they thus worked? In 
the field of legislation in the interest of factory operatives and at 
the expense of manufacturers. This legislation constituted what 
Professor Dicey calls the factory movement, and his account of it 
forms one of the most brilliant portions of his book! He assures 
us that this movement originated wholly with philanthropic tories, 
and that it was under their guidance to the end. To show how 
rapidly the movement grew in strength, it is only necessary to say 
that as early as 1847, only a year after Benthamism had achieved 
its crowning victory in the repeal of the Corn Laws, the friends of 
the factory movement were strong enough to carry the Ten Hours 
Bill,? to defeat which its enemies had marshalled all their strength.’ 


1 Dicey 219-239. 2 10 & 11 Vict. c. 29. 
8 Professor Dicey quotes from Lord Shaftesbury’s private diary a passage from 
Il 
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To show also how comprehensive the movement was, and how 
great a share it had in the victories of collectivism, it may be added 
that it finally culminated in the passing of the labor code of 1go1.! 
If the work done by the tory leaders of this movement had not 
stirred the hearts of the working-men on whose behalf it was 
undertaken and carried through, they would have been ingrates 
indeed. If any reader of this article should still be in doubt as to 
whether he shall read Professor Dicey’s book, let him read the 
“characters,” as drawn by Professor Dicey, of the leaders of this 
movement, namely, Robert Southey, Richard Oastler, Michael 
Sadler, and Lord Shaftesbury. 

At length, Disraeli had the sagacity to educate his party into 
the formation of an open alliance with working-men. Professor 
Dicey says the collapse of the Southern Confederacy formed an era 
in the advance of democracy in England; that while the aristoc- 
racy and wealth of England had given their moral support to the 
“lost cause,’ the working-men had recognized in the War of 
Secession a contest between democracy and oligarchy, had pa- 
tiently endured the hardships of the cotton famine which it caused, 
and calmly and confidently awaited its outcome; that the working- 
men of England consequently shared, to some extent, in the vic- 
tory won by democracy in America, and found themselves at the 
close of the war in a much stronger position politically than ever 
before; and that it was plain to all that the elective franchise must 
be further extended. Accordingly, at the next session of Parlia- 
ment, Gladstone brought in a reform bill, but after a long contin- 
ued and very able debate, it was defeated; the liberal ministry 
resigned, and the conservative party came into power. At the 
next session of Parliament another reform bill was brought in 
by Disraeli, and carried, which conferred the elective franchise 
upon the artisans of towns; and this Act was followed by another 
in 1884, which conferred it upon all householders, and so upon 
country laborers. 

It must not be supposed, however, that collectivism has ad- 
vanced itself by the same method as individualism, nor that it has 
produced the same effect upon the conservative party that indi- 


which it appears that, in carrying through the Ten Hours Bill, he encountered nothing 
but hostility from Sir Robert Peel, O’Connell, Gladstone, Brougham, Bright, Cobden, 
and Miss Martineau. (Dicey 233) 

1 Fact);y and Workshop Act, 1go1, 1 Edw. VII, c. 22. 

2 Dicey 223-231. 
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vidualism did upon the whig party. Individualism was a doctrine 
and a theory; was loudly proclaimed and aggressive. Collectivism, 
on the other hand, is not a theory, but a practice. It is an influ- 
ence which is not openly acknowledged. Its very name indicates 
this, z. ¢., it is used because of its vagueness, because of the little 
meaning that it conveys, and because of its consequent harmless- 
ness. In short, it is used in order to avoid using “socialism.” So- 
cialism is, indeed, a theory, but it is one with which no practical 
politician would, in England, be willing to identify himself. It has 
worked its way silently and is known only by its fruits. Individ- 
ualism, or Benthamism, may almost be said to have swallowed up 
the old whig party, and it certainly gave ita new name. It had, 
like the tory party, been living upon its traditions, but Benthamism 
infused into it new life and vigor. Collectivism, on the other 
hand, has affected the conservative party only by increasing its 
numbers, and its consequent political strength. Ostensibly, at 
least, the latter remains, in other respects, what it was before col- 
lectivism was heard of. In short, the conservative party has never 
adopted socialism as part of its creed, as the whig party did indi- 
vidualism. It has courted the working-classes, but it has done so, 
not by adopting their theories, but by making concessions to them, 
and by conferring upon them great practical benefits, or at least, 
what the latter so regarded. It is to be remembered also that 
paternalism in government was always a part of the tory creed. 

I have shown the manner in which Professor Dicey combines 
the treatment of dominant public opinion as to legislation with the - 
treatment of counter-currents on the same subject. To make his 
view complete, however, he finds it necessary to consider another 
species of subordinate currents of opinion, namely, cross-currents. 
What is the distinction which Professor Dicey makes between 
counter-currents and cross-currents? A counter-current is always 
in direct opposition to the existing dominant opinion. It sometimes 

consists of an opinion which has previously been dominant, but 
which, having ceased to be dominant, has become a counter-current. 
Such was old toryism after the passing of the Reform Bill of 1832: 
It may also consist of some new opinion in opposition to the 
dominant opinion, and which the latter has caused to spring up. 
Such was the collectivism which represented hostility to indi- 
vidualism and /aissez-faire during the dominance of the latter. 
A cross-current, on the other hand, is one which is independent 
alike of the dominant opinion, and also of any counter-currents 
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which may exist. One of its characteristics must, it seems, always 
be that it extends to a part only of the entire field of legislation ; 
for if it extended to the whole field it would necessarily become a 
counter-current. It seems also that it must, in order to make 
itself felt, substantially control, or at least modify, that portion of 
legislation to which it extends. While, therefore, a cross-current 
of opinion generally extends only to such legislation as affects 
directly a single class of the people, it must, in order to be success- 
ful, enlist the sympathy and support of a large portion of the 
entire nation. And such was the current of opinion which Profes- 
sor Dicey selects for the illustration of the nature and working of 
cross-currents of opinion, namely, the cross-current of clerical or 
ecclesiastical opinion, z. ¢., the opinion which controlled, or greatly 
modified, legislation affecting the national Church during the last 
two-thirds of the nineteenth century. To this subject he devotes 
substantially the whole of his tenth lecture, and the work is most 
admirably done. He begins by showing that immediately after the 
passing of the Reform Bill of 1832 the opinion was well-nigh uni- 
versal that the Church was in great peril. “The policy of the 
popular leaders, whether whigs or Benthamites, was essentially 
secular and anti-clerical. The whigs had always been the cool 
friends, if not the foes, of the clergy, and had found their most 
constant adherents among Dissenters. The doctrines of Bentham 
clearly pointed towards disestablishment. In 1832 popular feeling 
identified zeal for the Church with opposition to reform, and 
considered bishops and parsons the natural allies of borough- 
mongers and tories. At the moment when the vast majority of 
the electors demanded Parliamentary reform with passior ate enthu- 
siasm, no class was the object of more odium than the bench of 
Bishops. Proposals were once and again brought before Parlia- 

ment to expel them from the House of Lords. Whatever, again, 

might be the other effects of the Reform Act, it assuredly gave 

new power to what was then termed the Dissenting interest; at the 

meeting of the first reformed Parliament it seemed for a moment 

possible that Dissenters might exercise political predominance, 

and the rule of Nonconformists could mean nothing less than a 

revolution in the position of the Church... . In these circum- 

stances observers of the most different characters and of opposite 

opinions felt assured that the Church was in danger. In 1833 


1 Dicey 312. 
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Macaulay wrote that in case the House of Lords should venture on 
a vital matter to oppose the Ministry, he ‘would not give six- 
pence for a coronet, or a penny for a mitre.’! Between 1830 and 
1836, then, it was assuredly no unreasonable forecast that the 
future of the Church of England might be summed up in the 
formula, ‘ either comprehension or disestablishment’; the Church 
must, men thought, either embrace within its limits the whole or 
nearly the whole of the nation, or cease to be the National Church.” 
The experience of more than seventy years has given the lie 
to reasonable anticipations. The country has, since 1832, been 
represented first by a middle-class Parliament, and next by a more 
or less democratic Parliament, yet has not sanctioned either com- 
prehension or disestablishment. In all ecclesiastical matters, Eng- 
lishmen have favored a policy of conservatism combined with 
concession. Conservatism has here meant deference for the con- 
victions, sentiments, or prejudices of churchmen, whenever respect 
for ecclesiastical feeling did not cause palpable inconvenience to 
laymen, or was not inconsistent with obedience to the clearly 
expressed will of the nation. Concession has meant readiness 
to sacrifice the privileges, or defy the principles, dear to church- 
men whenever the maintenance thereof was inconsistent with the 
abolition of patent abuses, the removal of grievances, or the 
carrying out of reforms demanded by classes sufficiently powerful 
to represent the voice or to command the acquiescence of the 
country. 

- “What have been the circumstances that have given rise to this 
unforeseen and apparently paradoxical policy of conservatism and 
concession? To put the same enquiry in another shape: what 
have been the conditions of opinion which, in the sphere of eccle- 
siastical legislation, have prevented the dominant liberalism of the 
day from acting with anything like its full force, and have in many 
instances rendered it subordinate to the strong cross-current of 
clerical or Church opinion? 

“ These circumstances or conditions were, speaking broadly, the 
absence of any definite programme of Church reform commanding 
popular support; and the unsuspected strength of the hold pos- 
sessed by the Church of England on the affections of the nation. 

“The whigs certainly failed to produce any clear scheme of 
ecclesiastical reform.? ... Nor did the Benthamites stand in a 


1 Dicey 314. 2 Lbid. 315. 8 Jbid. 316. 
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stronger position than the whigs. The philosophic radicals held 
all ecclesiastical establishments to be at best of dubious utility, and 
expected them to vanish with the progress of enlightenment. In all 
matters regarding the Church they were utterly at sea. They were 
stone-blind to the real condition of opinion in England... 
In ecclesiastical affairs they possessed neither insight nor foresight; 
they did not understand the England in which they lived, they did 
not foresee the England of the immediate future... . 

“ The Church establishment, further, if in 1832 it was strong both 
in its own inherent strength and in the weakness of its opponents, 
assuredly obtained, for some time at any rate, a great increase of 
power from the High Church movement... It was a most 
successful effort to impress upon churchmen, and especially upon 
clergymen, the belief that the very existence of the Established 
Church was in peril, to inspire clerical convictions with new life, 
and to place Church opinion in direct opposition to the liberalism 
which undermined the basis of ecclesiastical authority. ... The 
High Church movement reinvigorated the faith of the clergy in 
their own high authority ; it disciplined them for political no less 
than for ecclesiastical conflicts.® . . . Newman and his allies cre- 
ated such a Church party as had not existed in England since the 
days of the Stuarts... . 

“ Gradually the necessary, or at any rate the easiest, line of action 
became clear. The fundamentals of the establishment must be 
left untouched; patent abuses which shocked the dominant opinion 
of the day, or grievances which irritated powerful classes, must be 
removed, but even the most salutary reforms might be long 
delayed and tempered or curtailed out of deference to the princi- 
ples or the sentiment of churchmen. Here we have the policy of 
conservatism combined with concession which has coloured the 
whole of modern ecclesiastical legislation.” ? 

Here I must take leave of this fascinating book. It is a remark- 
able book in many ways. The author says in his preface: “It 
cannot claim to be a work of research; it is rather a work of infer- 
ence.or reflection.” I should say, however, that the author has 
ransacked English literature for the most apposite and striking 
proofs and illustrations of his inferences and reflections. In read- 
ing, too, his “‘ characters” of public men, whom he can have known 


1 Dicey 320. 2 Jbid. 322. 8 Jbid, 327. * Lbid. 328. 
5 Jbid. 392. 8 Tbid. 330. Jbid. 333. 
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only through their writings or through the testimony of others, one 
wonders if he has spent his life in studying these men. He claims 
no merit for his facts, and yet his pages are crowded with facts as 
well as reflections of the most interesting and instructive character. 
Any American who wishes to know the England of the nineteenth 
century as if he were a native will find in Professor Dicey, who is 
a worthy successor of Blackstone, an incomparable instructor. 


C. C. Langdell. 
CAMBRIDGE, December, 1905. 


i 

j 

} 

| 

{ 

f 

| 

i 

i 

. 

i 

i 


HARVARD LAW REVIEW. 


CONGRESS, AND THE REGULATION OF 
CORPORATIONS. 


At the powers which the Constitution vests in Congress, 
was one whose grant few opposed and from which no appre- 

hensions were entertained.!. This was “the simple power of regu- 
lating trade.”* At a time when the powers given to Congress 
were “ extorted from the grinding necessity of a reluctant people”? 
this power was given by “the common consent of America.” * 
Persons who opposed every other means to strengthen Congress 
consented to this grant. “ Why not,” it was asked, “ give Con- 
gress power only to regulate trade? ” 5 

For the greater part of the first century under the Constitution, 
the construction placed upon the power thus granted, was such as 
to justify this attitude. The power was not of an absorbing nature, 
nor one whose possession enabled Congress to invade either the 
jurisdiction of the states or the personal liberty of individuals. 

Recently, however, the power seems wholly to have changed its 
character. The right to engage in foreign and interstate com- 
merce, it is now said, is derived solely from the federal government. 
All the industrial and transportation interests of the country — 
except a few of the smallest—are, therefore, it is said, within 
federal control. 3 

This new construction of the commerce clause is advanced, not 
as a necessary ‘result of explicit constitutional provisions, but, 
frankly, to justify specific legislation — the regulation of corpora- 
tions — which the President has for some time advocated, and now 
again in his annual message urges upon Congress. The first 
popular statement of the argument by which such legislation is to 
be supported was made by Mr. Knox, when Attorney-General. 

Admitting, apparently, as is unavoidable, that the manufacture 
and production of articles of commerce are within state jurisdic- 


1 Federalist, No. 45. 

2 Speech of William Symmes in Convention of Massachusetts, 2 Elliot Deb. 70. 
8 See Von Holst, Const. Hist. 17 50-1832, p. 63. 

# Speech of Robert Livingston in Convention of New York, 2 Elliot Deb. 214. 
5 Speech of Gen. Thompson in Convention of Massachusetts, 2 Elliot Deb. 80. 
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tion, as is also the creation of corporations, determination of amount 
of capital, publicity of operation, etc., Mr. Knox argued that Con- 
gress may “deny to a corporation, whose life it cannot reach, the 
privilege of engaging in interstate commerce, except upon such 
terms as Congress may prescribe to protect that commerce from 
restraint. Such a regulation,” he said, “would operate directly 
upon commerce, and only indirectly upon the instrumentalities 
and operations of production.” } 

In other words, then, the argument is that Congress has uncon- 
trolled power to tax, regulate, or even to prohibit interstate com- 
merce, and that it may use this power to accomplish results which 
are wholly beyond its jurisdiction. 

If these two views of the Constitution represented merely the 
doctrines of present and opposing schools of constitutional con- 
struction, such a difference of opinion upon fundamental questions 
would still be unfortunate. If, however, this difference be not so 
much between schools as between present and past, if it mark a 
fundamental change in the national conception of the Constitution 
and in the spirit of its administration, the significance of the policy 
toward which the country is moving becomes apparent; for impor- 
tant as undoubtedly are the economic questions whose agitation 
has given rise to new constitutional doctrines, the preservation of 
the Constitution is more important still. ‘There is one point,” 
Mr. Lecky said, “on which all the best observers in America, 
whether they admire or dislike democracy, seem agreed. It is, 
that it is absolutely essential to its safe working that there should 
be a written constitution, securing property and contract, placing 
serious obstacles in the way of organic changes, restricting the 
power of majorities, and preventing outbursts of mere temporary 
discontent, and mere casual coalitions from overthrowing the main 
pillars of the State. In America, such safeguards are largely and 
skilfully provided, and to this fact America mainly owes her 
stability.” 2 

Unfortunately there seems to be a growing impatience with 
these very safeguards; a belief that the Constitution is not in all 
respects adequate to existing conditions, and that new powers 


1 Speech at Pittsburg, Oct. 14, 1902; copied in 36 Cong. Rec. 412. See also 
first annual report of Commissioner of Corporations; Democratic National Platform, 


1904; Annual Report of Secretary Metcalf of Department of Commerce and Labor, 
December, 1905. 


2 Democracy and Liberty, Vol. I. p. 136. 
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should be assumed by and supported in the federal government. 
The statement of this proposition is probably its best answer, for 
there is no general desire to question the supremacy of the Con- 
stitution, either directly or by constructions which are recognized 
as unsound. It is still true, as Jefferson said, that to take a single 
step beyond the powers which the Constitution has drawn around 
Congress “is to take possession of a boundless field of power no 
longer susceptible of any definition.” 2 This congressional suprem- 
acy is not advocated on any hand, nor is it sought to impose the 
ultimate authority upon Congress and the Supreme Court to- 
gether. Participation in such a partnership is, in a democratic 
government, wholly incompatible with life tenure of office and 
sooner or later must destroy the authority of the judiciary. 

Rousseau said that popular government, more than any other, 
“‘ most strongly and constantly tends to change its form, and there 
is no government, therefore, which demands more courage and 
vigilance for its maintenance.”® It is for this reason that the 
Court was established, —not to permit change, but to resist un- 
constitutional change. The importance and difficulty of its posi- 
tion thus appear, for upon the Court ultimately rests the pressure 
of the constantly increasing demand for change, and from its 
members the maintenance of the Constitution demands an ever 
increasing courage and vigilance. 

The principal evils of corporate management which it is said 
demand federal legislation are those which result from over-capi- 
talization — “‘ watering of stock” —and secrecy of operation and 
accounts. These matters are admittedly within state jurisdiction 
and beyond federal control. There is nothing new in the sug- 
gestion that Congress should undertake to legislate in this field.* 


1 Even as conservative a lawyer as Judge Cooley at one time entertained this view. 
See “ Michigan,” American Commonwealth Series 346. But he later changed his 
opinion, See “ Written and Prescriptive Constitutions,” 2 Harv. L. REV. 341. On 
the general subject see “The Elasticity of the Constitution,” by Arthur W. Machen 
Jr., 14 Harv. L. REv. 200. 

2 Opinion on U. S. Bank bill. 

8 Social Contract, Book III., Ch. IV. 

* “ When the committee have been asked to remedy other evils, such as the watering 
of stock as a pretext of levying additional tribute upon the people, we have had to 
meet the friends of such propositions as that with the statement that we have no 
power, however much we sympathize with them, to take hold of these corporations and 
deal with them as such, but our powers are limited alone to the regulation of commerce 
among the States.” John H. Reagan, of Texas, in House of Representatives, Jan. 5, 
1881, Cong. Rec., 46th Cong., 3d Sess., 11 Cong. Rec., Part I. p. 364. 
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The novel feature about the present situation is that responsible 
officers of government now urge Congress indirectly to assume 
control of these matters by denying or taxing interstate transpor- 
tation to all corporations failing to conform to such standards as 
Congress may establish. 

In considering the constitutionality of this legislation it is neces- 
sary first to review the history of the development of federal power 
under the commerce clause. Congress has extended its commer- 
cial powers into fields over which the framers of the Constitution 
did not intend that it should have jurisdiction. This new jurisdic- 
tion being taken, not granted, the question of its extent can be 
determined only by reference to the power originally granted and ~ 
the history of its development. Otherwise, unless limitations upon 
Congress, imposed under different conditions, may, in a sense 
by accident, be found to operate in these new fields, the powers 
of Congress with every assumption of jurisdiction would be 
unrestricted. 

It is therefore proposed briefly to trace the growth of federal 
power over commerce with relation to the questions involved in 
the current proposals for trust regulation; and having thus shown 
the extent of the jurisdiction, it is intended to take up two express 
limitations upon the federal power: first, the provision securing 
liberty for every person, and second, the provision that Congress 
shall not tax articles exported from any state. 


The Nature and Extent of the Federal Power. 


The provision of the Constitution which compels the courts to 
distinguish between interstate commerce and that commerce which 
is domestic within each state presents the problem of projecting a 
physical boundary line as an economic distinction. In fact, how- 
ever, there is no economic distinction which even roughly corre- 
sponds with state boundaries. Commerce is a whole, and a power 
to regulate commerce, if complete and unlimited by an arbitrary 
line of division, must extend to all commerce, wherever conducted. 
Such a complete power Congress does not possess. The Constitu- 
tion in fact establishes an arbitrary limit to federal jurisdiction. 

A distinction of this nature, however, clear as it may at first be 
made, is difficult to observe. Courts proceed so largely by logical 
processes, seeking to create a consistent and harmonious body of 
decisions, that an arbitrary distinction, undiscoverable by logic, 
inevitably tends to blur. In the course of time, then, and under 
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changing conditions, federal powers have undergone a develop- 
ment which must now be accepted as a fact. To understand the 
existing federal power it is necessary, therefore, to define the 
original grant of authority, and then to follow the history of its 
development. 

In thus examining the federal power over commerce two facts 
conspicuously appear: first, that the constitutional grant was not 
a broad, general jurisdiction, but was a definite authority to ac- 
complish specific purposes; and second, that the development of 
this power has not been such as to enable Congress to interfere 
with free transportation, but rather, of a character to secure free- 
dom of transportation, even as against impediments which could 
not have been foreseen when the Constitution was formed. 

The commerce clause seems now popularly to be understood to 
give Congress such power as was outlined by Randolph in the 
sixth resolution submitted to the Convention on May 29, 1787. 
It was then proposed that Congress should be empowered “to 
legislate in all cases in which the separate states are incompetent, 
or in which the harmony of the United States may be interrupted 
by the exercise of individual legislation.” 

It is clear, however, that the Convention did not at any stage of 
its debates contemplate the grant to the federal government of an 
undefined jurisdiction. Upon this subject there was no division of 
opinion. Charles Pinckney and John Rutledge objected to the 
vagueness of the resolution, saying that “they could not well 
decide how to vote unti] they should see an exact enumeration of 
the powers comprehended by this definition.” In this Pierce — 
Butler agreed, and Randolph himself “disclaimed any intention 
to give indefinite powers to the national legislature, declaring that 
he was opposed to such an inroad on the state jurisdictions.” } 

The Convention therefore by common consent proceeded to 
enumerate all cases in which jurisdiction should be given to 
Congress, so that, as stated in Massachusetts, only “a well guarded 
power to regulate trade shall be entrusted to Congress.” 2 

The purpose to avoid indefiniteness appears in many provi- 
sions of the completed instrument. Congress, for example, is not 
only given power to coin money, but specific authority is added to 
regulate the value thereof and of foreign coin, and to punish coun- 
terfeiting. General power is given to declare war, and specific 


1 5 Elliot Deb. 139. 2 Bancroft, Vol. VI. p. 141. 
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authority is added to grant letters of marque and reprisal, to make 
rules for the government of land and naval forces, and rules con- 
cerning captures on land and water. A general power is given to 
call forth the militia to execute the laws of the Union, and there is 
added specific power to suppress insurrections. Power to regulate 
commerce, then, was not given as an indefinite jurisdiction, but was’ 
intended as a specific authority to effect certain well understood ends. 

The great purposes which it was sought by the Constitution to 
accomplish were four in number. It was necessary to establish a 
federal authority capable of raising a federal revenue, to regulate 
foreign relations, to prevent the imposition of duties by particular 
states upon articles brought from other countries, or from or 
through other states, and to control navigation. These four great 
purposes were each covered by express provision. 

Power to raise a revenue from foreign commerce, implied in the 
commerce clause,! was expressly granted by the provision that 
Congress may impose taxes, duties, imposts, and excises, subject, 
however, to the restrictions that duties, imposts, and excises be uni- 
form throughout the country, and that direct taxation be appor- 
tioned to the population. Power to control foreign relations was 
given by the clause which authorized the executive, with the Senate, 
to make treaties. The prevention of duties by particular states was 
accomplished by forbidding state taxation of exports and imports. 

There remains, then, the commerce clause. What was its mean- 
ing? To understand this clause it is necessary .to consider the 
situation and the methods by which commerce was conducted 
when the Constitution was framed. 

The principal commerce at that time was conducted by sailing 
vessels with foreign nations. Beside this there was also a con- 
siderable coasting trade from state to state along the Atlantic sea- 
board. Interior communication between states had hardly begun. 
Such as existed was carried on by horse and wagon, and by vessels 
or flatboats on rivers. It was, however, to the foreign and the 
coasting trade that the attention of the country was directed. This 
trade, James Bowdoin said, was in a “miserable state” because 
of the want of power in Congress. Other nations prohibited 
our vessels from entering their ports and laid heavy duties on our 


1 Williamson, Remarks on the New Plan of Government, printed in State Gazette 
of North Carolina in 1788; Ford, Essays on the Constitution 393, 401. 
2 2 Elliot Deb. 83, 106. 
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exports to them, and we had no way of retaliating because of the 
impotence of Congress. 

This, then, was the commercial situation when the Constitution 
was formed. The “ retaliating or regulating power,” as Bowdoin 
called it, was granted by universal consent.! Of the meaning 
of this clause, there was in the early days of the Constitution 
no uncertainty. It included power to pass a navigation act 
and authorized Congress to levy outies upon foreign imports. 
Monroe said that 


“Commerce between independent powers or communities is universally 
regulated by duties and imposts. It was so regulated by the States before 
the adoption of this Constitution, equally in respect to each other and to 
foreign powers. The goods and vessels employed in the trade are the only 
subjects of regulation. It can act on none other.” # 


Congress was authorized then to regulate foreign and coasting 
trade and also to regulate trade among the states. It has often 
been assumed that federal authority over these branches of com- 
merce, being given in the same words and in the same clause, is 
coextensive. This view is, however, clearly inconsistent with the 
express provisions of the Constitution and with the general scheme 
of the instrument2 

The states of the Union are not known to foreign nations. So 
far as relates to other countries American commerce is necessarily 
national in character and is conducted under federal authority and 
protection alone.* In foreign relations the general government 
stands in the place of and represents every state for every national 
purpose. It may exercise its control over foreign commerce to 
retaliate upon an unfriendly nation, or injure an enemy; to in- 
fluence international negotiations, or to avoid being drawn into 
unnecessary quarrels, An embargo of foreign commerce may 
therefore be proper, for the federal government cannot be com- 
pelled to grant or to continue its authority and protection. 

As to commerce among the states no such considerations arise.® 
Here the subject is presented solely as between the individual and 


1 Williamson, Remarks on the New Plan of Government, supra. 

2 Message to Congress May 4, 1822. Speech of William H. Crawford in Senate, 
Feb. 11, 1811. Annals, 11th Cong., 3rd Sess., pl. 139. 

8 Prentice & Egan, Commerce Clause 41. 

* Lord vw. Steamship Co., 102 U.S. 541. 

5 As to difference in purpose see speech of William H. Crawford in Senate, Feb. 11, 
1811, supra. 
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state and federal governments. It is not affected by international 
considerations, nor does the United Statés in these relations take 
the place of or represent a state or state laws. 

The distinction has been recognized in the administration of 
government from the very beginning. It has been understood that 
to make its exclusions effective Congress could forbid or permit 
foreign commerce and license the coasting trade, but that with 
these exceptions, transportation across state lines was conducted 
under state laws, and was an operation which the federal govern- 
ment could neither permit nor forbid. In 1852, when it was 
sought to extend the coasting laws to ferry boats operating across 
the Mississippi River between Missouri and Illinois, the court said: 


“ A license from the United States, and a license from a State cannot 
both be necessary to do the same thing. . . . A license conveys the right 
to do the thing or it conveys no right; if it conveys the right to do the 
thing, then no other or further conveyance from any person can be neces- 
_sary. A license from the United States to carry on the coasting trade, it is 
urged, is necessary for a steam ferry-boat. If this be so, then a license 
from a State would be of no avail, and need not be obtained. ‘The States 
have exercised the right to license and regulate ferries from the commence- 
ment of the government to this day.” ? 


The doctrine of this case was approved in 1861, by the Supreme 
Court,? and has not been questioned. 

It is therefore well established that a federal license is not re- 
quired for the conduct of an interstate ferry not engaged in coastwise 
navigation, and that the possession of such a license does not author- 
ize a vessel to engage in such ferriage in violation of State law. 

In this respect the rule applicable to ferries was in no way 
exceptional. A ferry is a public highway,— “a continuation of 
a road,” and the rule applied to it was the one applicable to 
all other carriers. The important fact is that all transportation, 
when considered as a business in itself and in relation to the car- 
rier, except foreign commerce and the coasting trade, was within 
state control and beyond federal jurisdiction.‘ 

Federal powers over interstate commerce being then small in 


1 The Steam Ferry Boat, William Pope, 1 Newb. Adm. 256. 

2 Conway wv. Taylor’s Executor, 1 Black (U. S.) 603. 

8 Newport v. Taylor, 16 B. Mon. (Ky.) 699; Chilvers v. People, 11 Mich. 43; 
Midland Ferry Co. v. Wilson, 28 N. J. Eq. 537; Carroll v. Campbell, 108 Mo. 550. 

* Chief Justice Marshall on Federal Regulation of Interstate Carriers, 5 Col. L. 
Rev. 77. 
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extent, very few restrictions were needed. Congress had been 
given authority to raise ‘revenue by a tariff on foreign commerce. 
This power was restricted by the rule of uniformity and by the 
provision that no tax or duty should be laid on articles exported 
from any state. Congress was given a limited authority over coast- 
ing navigation, but had no control over communication by land, or 
by interior waters. Its power over navigation was restricted by 
the provisions that no preference should be given to ports of one 
state over those of another, and that vessels bound to or from one 
state should not be obliged to enter, clear, or pay duties in another. 

Aside from this, the federal power over commerce, Edmund 
Randolph said, 


‘*extends to little more than to establish the forms of commercial inter- 
course between the States and to keep the prohibitions which the Constitu- 
tion imposes upon that intercourse undiminished in their operation ; that is, 
to prevent taxes on imports or exports, preferences to one port over another 
by any regulation of commerce or revenue ; and duties upon entering or 
clearing of the vessels of one State in the ports of another.” ? 


So far as concerns commerce among the states, therefore, 
the rule of the Constitution was free ships, free goods, and, 
except in the foreign and coasting trade, non-interference with 


carriers. From these small beginnings the present federal power 
has developed. 

In Gibbons v. Ogden,? a case which concerned only the federal 
power over navigation, the power was declared to be exclusive. 
In Brown v. Maryland ® it was held that a state tax upon the sale 
of imported goods by the importer in original packages was 
prohibited not only by the express provisions of the Constitution, 
but also by the commerce clause. 

It is sometimes said that the doctrine commonly called the 
“ original package” rule was first declared in Brown v. Maryland.‘ 
This is a mistake. That which was new about this decision was 


1 Opinion on United States Bank bill, Feb. 12, 1791 ; see Federalist No. 42. 

2 g Wheat. (U. S.) 1. 8 12 Wheat. (U. S.) 445. 

* See Judson, Interstate Commerce 24, 25. 

5 The rule was a familiar one when the case was decided. It may be traced to state 
statutes adopted under the Articles of Confederation: see, for example, Act of N. Y., 
March 22, 1784, Laws 1777-1784, c. 10, p. §99; Act of April 11,1787, Laws 1788-1789, 
c. 81, p. 509. Until 1822 the exemption which was established by the decision in this 
case had been recognized in the Maryland statutes, Freund, Police Power § 81, and the 
same exemption existed under the statutes of Pennsylvania until 1824 ; see Act of April 
2, 1821, and supplement of March 4, 1824. Biddle v. Comm., 13 S. & R. (Pa.) 405. 
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not in the announcement of the original package rule, but in the 
extension of the meaning of the commerce clause. Aside from the 
prohibition upon taxation of imports and exports, the Constitution, 
as understood when framed and adopted, imposed no limitations 
upon the taxing powers of the states. 


“The inference from the whole is, that the individual States would, 
under the proposed Constitution, retain an independent and uncontrollable 
authority to raise revenue to any extent of which they may stand in need, 
by every kind of taxation, except duties on imports and exports.” ? 


The great importance of Brown v. Maryland is that by that decision 
this construction was definitely disapproved. The holding of the 
case is in substance that the federal power derived from the com- 
merce clause, being an exclusive power, and including, as Ran- 
dolph had said, power “to prevent taxes on imports or exports,” 
amounted in effect to an original limitation upon state powers. 

The new theory of construction, when adopted, may have seemed 
of small importance, for the tax then in question was in any event 
unconstitutional. In the case of the State Freight Tax,? however, 
its real importance began to appear. The tax there involved was 
imposed by a state upon every ton of freight carried within its 
limits. Such a tax, the state authorities considered, was not 
strictly a tax upon imports or exports. On the other hand, the 
burden which it imposed upon commercial intercourse among the 
states was as substantial as it would have been had it fallen within 
the precise terms of the constitutional prohibition. The Court 
said: 


“ It would hardly be maintained, we think, that had the State established 
custom-houses on her borders, wherever a railroad or canal comes to the 
State line, and demanded at these houses a duty for allowing merchandise 
to enter or leave the State upon one of those railroads or canals, such a 
regulation would not have been a regulation of commerce with her sister 
States. Yet it is difficult to see any substantial difference between the 
supposed case and the one in hand.” ® 


The tax was held invalid because prohibited by the commerce 
clause. The Court had, but a short time before this decision, held 
that the words “exports” and “ imports” as used in the Constitu- 
tion refer only to foreign trade. The clause which was intended 


1 Federalist Nos. 33, 32. 2 15 Wall. (U. S.) 232. 
8 45 Wall. (U. S.) 276. * Woodruff v. Parham, 8 Wall. (U. S.) 123. 
12 
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to forbid state taxation of interstate as well as foreign trade having 
| thus been so narrowed as to fail of its full purpose, the commerce 
clause was broadened to take its place, and thus construed was ap- 
plied so as to operate upon interstate carriers not engaged in the 
coasting trade. 

The rule being established, then, that the states may not tax 
transportation, the next step was taken in the restriction of state 
i power to regulate freights and fares for interstate transporta- 
| tion, —a jurisdiction which the states had exercised from the 
| earliest times, which the Supreme Court had but few years 
| before declared to be “unrestricted and uncontrolled”! and 
whose exercise had been sustained without question in 18762 
This doctrine was not abandoned hastily, but because, in the 
language of Mr. Justice Miller, “it is impossible to see any dis- 
tinction in its effect upon commerce between a statute which regu- 
lates the charges for transportation, and a statute which levies a 
tax for the benefit of the State upon the same transportation.” 3 

The states being thus deprived of the power to regulate inter- 
state rates, the doctrine has now become current that the Constitu- 
tion gave this power to Congress. Of course the argument by 
which the limitation of state jurisdiction was achieved, if good at 
all, should equally be good as a limitation upon federal power. 
Congress is forbidden to tax exports from any state; clearly, then, 
under the rule applied in the case of the State Freight Tax, like 
the states, it cannot tax transportation from one state to another, 
and as, inthe phrase employed by Mr. Justice Miller in the case of 
the Wabash Railway, it is impossible to see a distinction in its 
effect upon commerce between taxation and regulation of rates, 
therefore the conclusion should have been that Congress is consti- 
tutionally unable to regulate interstate rates. 

The argument was used, however, only against the states. So 
far as concerns federal power quite a different argument is used. 
Congress, it is said, is not expressly given this power, neither is 
the power expressly denied, and as it no longer exists in the states, 
) it must, so it is said, belong to Congress, — a strange inversion of 


| the principle still taught in the schools for construction of state 
and federal constitutions. 


| 1 Railroad Company v. Maryland, 21 Wall. (U. S.) 456, 471. 
2 Peik v. Chicago, etc., R. Co., 94 U. S. 164. 


8 Wabash Railroad Co. v. Illinois, 118 U. S. 557, 570; reversing People wv. 
Wabash Railroad Co., 104 Ill. 476. 
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Upon this argument, and upon no other, is based the present 
claim of federal jurisdiction to regulate freight rates. The power 
being, then, entirely beyond the design of the Constitution, it is 
not surprising that its exercise should, as has been shown by 
Mr. Olney! and Mr. Morawetz,? be embarrassed by extraordinary 
constitutional difficulties. 

Federal power has also been extended in other directions so as 
to prevent state legislation, which would interfere with or burden 
interstate transportation or trade or obstruct navigation of public 
waters. The important feature about this history is that the 
power which was originally given to Congress in order to secure 
“an unrestrained intercourse between the States ”® has developed 
under the decisions of the Supreme Court subject to the influence 
of this constitutional purpose only and with no other end in view. 
The states have been deprived of power to interfere with the free- 
dom of interstate communication, while on the other hand the 
power has not been acquired by Congress. 

It is still true, as Professor Tucker said, that “the whole Con- 
stitution in all of its parts looks to the security of free trade in 
persons and goods between the States of the Union, and by this 
clause prohibits either Congress or the States to interfere with this 
freedom of intercourse and trade.” 4 

The federal power, then, has not developed so as to authorize 
such legislation over corporations as has lately been proposed, and 
the nature of the jurisdiction which Congress has acquired over the 
avenues of interstate trade, does not, in any proper view of the 
Constitution, authorize it to close those avenues to any person. 
Further than this: the Constitution contains two express limi- 
tations upon Congress which prevent its assumption of these 
powers. 

(1) The Liberty to engage in Commerce. 


The Fourth Article of the Constitution provides that 


“The citizens of each State shall be entitled to all privileges and immu- 
nities of citizens in the several states.” 


1 “Legal Aspects of Congressional Railroad Rate-Making,” North Amer. Rev., 
October, 1905. 

2 “The Power of Congress to Regulate Railway Rates,” 18 Harv. L. REv. 572. 
See also article by Mr. Blackburn Esterline, “ Regulation of Railway Rates by 
Congress is Impracticable,” 39 Am. Law Rev. 517. 

8 Federalist, No. 11. 
* Tucker, Constitution § 256. 


4 

4 

. 


180 HARVARD LAW REVIEW. 


The Fifth Amendment, that 


“No person shall . . . be deprived of life, liberty or property, without 
due process of law.” 


The Fourteenth Amendment protects the liberty of every per- 
son against invasion by state authority. When legislation is pro- 
posed which would forbid any person or class of persons to follow 
ordinary pursuits freely permitted to others, these constitutional 
provisions must be considered. 

It is the singular good fortune of the Constitution that it was 
founded during that short period when political ideas were those 
of the completest individual liberty,— ‘while the jealousy of 
power was strong and the love of liberty and of right was ardent.” ! 
“If we examine the present state of the world,” James Winthrop 
said, “ we shall find that most of the business is done in the freest 
states, and that industry decreases in proportion to the rigour of 
government.”* This was not the spirit of the old régime, when 
industry was a privilege acquired by license from government or 
by the election of a guild,’ and it may not be the spirit of the new 
régime, under which organizations not unlike the guilds have 
arisen, and the revival of governmental license is proposed. In- 
dustrial liberty for the modern world was the discovery of the 
seventeenth and eighteenth centuries, and its security, with all 
other rights, which together constitute freedom, was the great 
purpose of American governments. 

To this end provisions were inserted in state constitutions, de- 
claring and protecting the inalienable rights of man. No such 
provisions were inserted in the Federal Constitution, for there they 
were unnecessary. The liberty of the citizen was protected by 

the state, not by the United States. This, said Alexander Contee 
Hanson! results from the nature of a federal republic, which “ con- 
sists of an assemblage of distinct states, each completely organized 
for the protection of its own citizens.” The rights of private citi- 


zens, James Bowdoin said, are not “the object or subject of the 
Constitution.” ® 


1 Ruffin, C. J., in Hoke v. Henderson, 4 Dev. (N. C.) 33 (1833). 

2 Letter of James Winthrop (Agrippa) in Massachusetts Gazette, Nov. 23, 1787; 
Ford, Essays on the Constitution 53, 55. 

8 Lecky, Democracy and Liberty, V61. II. p. 243. See remarks of Senator Hayne 
of South Carolina, April 30, 1824. Annals, 18th Cong., rst Sess., Vol. I. p. 623. 


* “Remarks” published in Ford, Pamphlets on the Constitution 221, 241-243, 
5 2 Elliot Deb. 87. 
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The states, then, it was answered, should accept the Constitution 
upon the express condition that nothing therein deprive a citizen 
of the rights given to him by the state in which he resides! or the 
Constitution should be amended so as to protect every individual 
in the enjoyment of rights derived from the states. Such condi- 
tional acceptance or amendment was unnecessary, but to satisfy 
doubts, not to alter the operation of the Constitution? the amend- 
ments known as the Bill of Rights were proposed in 1789 and soon 
after adopted. : 

By these amendments the provision of the Constitution giving 
to citizens of each state all the privileges and immunities of citi- 
zens of the several states® was supplemented by a long list of 
rights not to be infringed, including provisions, not restricted to 
the protection of citizens, which enact that no person — that is, 
as the word is construed, no citizen, alien or corporation — shall 
be deprived of life, liberty, or property without due process of 
law; that private property shall not be taken for public use with- 
out just compensation;* and that the enumeration of certain 
rights shall not be construed to deny or disparage others retained 
by the states or by the people.® 

What are the privileges, immunities, liberties, and rights of 
property thus protected? For these expressions, which have a 
long history in English law, attempts have been made to establish 
a somewhat technical meaning which would so restrict their opera- 
tion as only to forbid arbitrary executions, imprisonments, and 
forfeitures. This view comes from a partial consideration of the 
subject. English history and the development of English law 
centre about the growth of individual liberty. To give to the pro- 
visions in the American Constitution which protect individual 
rights the meaning which they would have had for Norman 


1 See letter by James Winthrop in Massachusetts Gazette, Feb. 5, 1788; Ford, 
Essays on the Constitution 119. 

2 The preamble adopted with these amendments by Congress reads: “ The conven- 
tions of a number of the States having at the time of adopting the Constitution ex- 
pressed a desire, in order to prevent misconstruction and abuse of its powers, that 
further declaratory and restrictive clauses be added ; and as extending the grounds of 
public confidence in the government will best ensure the beneficent ends of its institu- 
tion, resolved,” etc. See Mr. William D. Guthrie, “ Constitutionality of the Anti-Trust 
Act,” 11 Harv. L. REv. 80, 83. 

8 Article IV. § 2. . 

* Fifth Amendment. - 

5 Ninth Amendment. lg 

6 “The Meaning of the Word Liberty,” 4 Harv. L. REv. 365. 
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lawyers or for lawyers of the English monarchy, is wholly to mis- 
interpret the purposes of the instrument. 

There are, however, authorities which hold that even in per 
law the word “ liberty” referred not merely to freedom from arbi- 
trary imprisonment, but included also industrial liberty so far as 
it existed. “In a sense all the rights secured: by Magna Carta 
were ‘liberties,’ but the word is probably used here as an equiva- 
lent to ‘ franchises’ embracing feudal jurisdictions, immunities and 
privileges of various sorts, all treated by medieval law as falling 
within the category of property.”! ‘These words have always 
been taken to extend to freedom of trade.” From this begin- 
ning the growth of civil, religious, and political rights may in part 
be traced, but liberty comes in part only from England. The 
American declarations of rights, Professor Jellinek says, ‘“ enume- 
rate a much larger number of rights than English declarations, and 
look upon these rights as innate and inalienable. Whence comes 
this conception in American law? It is not from the English 
law.”® Partly, perhaps, consciously or unconsciously, these new 
rights and new ideas are results of life in the new world. Condi- 
tions in America, where every settler had to rely upon himself for 
safety as well as sustenance, where relations to others were com- 
paratively slight and to government hardly felt, made individual 
liberty of the widest character a fact of daily experience. Industry 
as a privilege or as less than an inalienable right would have been 
a difficult conception to introduce. Moreover, “the men who 
founded the American republics, state and federal, were not seek- 
ing to imitate Great Britain. They set out to establish institutions 
such as they thought England ought to have, and not those which 
they found existing.” ¢ 

Much of the discussion of the formative period seems, as is often 
noticed, to be of French rather than English origin.5 That there 
should have been such an influence seems natural. French and 
Americans had been allies, — their troops had served in the same 
armies, men of the two nations had closely associated at the time 
when the attention of the French nation was absorbed by political 


1 McKechnie, Magna Carta 445. 
2 Parker, C. J., in Mitchel v. Reynolds, t P. Wms, 181 (1711). 

8 Jellinek, Rights of Man and of Citizens, Ch. VI. 

* Campbell, The Puritan in Holland, England, and America, Vol. I. p. 53. 


5 Morley, Rousseau, Introduction ; Borgeaud, Aaoplien and Amendment of Con- 
stitutions 19. 
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discussions, and above all by Rousseau. American ideas were car- 
ried back to France by the troops who served here;? so that a 
declaration of the “rights of man” was known as “une idée 
américaine,”® introducing, in Lafayette’s phrase, “the American 
era.”* It would seem inevitable that the current French political 
discussion should be introduced into America, and that, at the . 
close of the Revolution, many persons in this country, like Aaron 
Burr,> should be interested in French political theories, and for 
the same reason, — because introduced to this literature by French 
friends. It is one of the surprises of American history that 
the current of influence at this time seems to have flowed in one 
direction only. America influenced France, but it was not until 
later that France influenced America.® 

It is quite possible, however, to trace the rise of the doctrines 
under whose influence the Constitution was formed, without 
recourse to France. 

The Revolution was not a quarrel between two peoples, but 
between two parties, —the conservatives in England and America 
on one side, the liberals in both countries on the other side. In 
England the party of monarchy was successful. In the colonies 


1 “We have never seen in our generation — indeed the world has not seen more 
than once or twice in all the course of history —a literature which has exercised such 
a prodigious influence over the minds of men, over every cast and shade of intellect as 
that which emanated from Rousseau between 1749 and 1762.” Maine, Ancient Law 84. 
Hume, writing from Paris in 1756, said: “It is impossible to express or imagine the 
enthusiasm of the nation in his favor; . . . no person ever so much engaged their 
attention as Rousseau.” Buckle, Hist. Civ. Eng. Vol. II. pp. 330, 331, notes 12, 13. 

2 Buckle, Hist. Civ. Eng. (N. Y. 1894) Vol. II. p. 417, note 211. 

8 Dumont, Souvenirs sur Mirabeau 97. 

4 “Lére de la révolution américaine qu’on peut regarder comme le commence- 
ment d’un nouvel ordre social pour le monde entier, est 4 proprement parler l’ére des 
déclarations des droits . . . Ce n’est donc qu’apres le commencement de l’ére améri- 
caine, qu’il a été question de définer indépendamment de tout ordre pre-existant, les 
droits que la nature a départis 4 chaque homme, droits tellement inherens a son 
existence, que le société entiére n’a pas le droit de l’on priver.” Lafayette, Memoirs, 
Correspondances, et Manuscrits (Bruxelles, 1837), Vol. II. p. 45. Jellinek, “ Rights of 
Man and of Citizens.” See the recent discussion of this subject in France, “La De- 
claration des Droits de Homme et du Citoyen,” Emile Walch (Paris, 1903, Henri 
Jouve); “Montesquieu et J. J. Rousseau” by J. Tschernoff (Paris, 1903, Librairie 
Marescq Ainé); Boutmy, article in Annales de l’ecole libre des sciences politiques, 
1902, p. 414. 

5 Parton, Life of Burr, tst ed., 132. : 

® “Rousseau in Philadelphia,” by Lewis Rosenthal, 12 Mag. Am. Hist. 46; 
Merriam, American Political Theories; Borgeaud, Adoption and Amendment of 
Constitutions ; Lee, Letter of a Federal Farmer; Ford, Pamphlets on the Constitu- 
tion 290. 
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democratic institutions were established, and it was for the preser- 
vation of these institutions that the war was fought.? 

The political doctrines of America were the doctrines of the 
Parliamentary party in England, Puritan in character, partly of 
Calvinistic origin and to this extent like much of Rousseau’s 
speculation, derived from the democracy of Geneva. ‘“ The first 
indications of these religious-political ideas can be traced far back 
for they were not created by the Reformation. But the practice 
which developed,” in America, “on the basis of these ideas was 
something unique. For the first time in history social compacts, 
by which states are. founded, were not merely demanded, they 
were actually concluded.” ? 

Instances of this influence are found in the efforts of Cromwell's 
army to establish by popular vote an instrument of government 
superior to the authority of Parliament; and in the statutes adopted 
in the early days of Rhode Island and Connecticut by general vote 
of the colonists. The idea from which this practice grew, Bor- 
geaud says, was that to establish government, as to found a con- 
gregation, the consent of all concerned was necessary. “When 
the democratic communities of New England became veritable 
States, the Puritan conception, taken up and systematized by 
philosophy, had become the theory of the social contract. Under 
this new form it presided over the formation and establishment of 
American constitutions of the Revolutionary period, constitutions 
whose most perfect expression was that adopted by Massachusetts 
in 1780. It was by virtue of the formula which Jean Jacques 
Rousseau has rendered famous, but which the Anglo-Saxons had 
not learned from him, that this constitution was submitted to all 
the citizens of the State.” ° 

The political writers who had the greatest influence in forming 
American opinion, and whose works were most quoted in this 
country, were Locke and Algernon Sidney. The principles upon 
which the American Revolution was conducted came largely from 
them,‘ and their influence in the constitutional period is strongly 
marked. 

Both of these writers had defined liberty and property as includ- 
ing the right of industry. Locke said: 


1 “The Revolution Impending,” by Mellen Chamberlain, in Narrative and Critical 
History of America, Vol. VI. pp. 1, 2. 

2 Jellinek, Rights of Man 61, 62. 

8 Borgeaud, Adoption and Amendment of Constitutions 138. 

# Fiske, Critical Period 64. 
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“Though the earth and all inferior creatures sp common to all men, yet 
every man has a ‘ property’ in his own ‘person.’ This nobody has any 
right to but himself. The ‘labour’ of his body and the ‘work’ of his 
hands are properly his.” * 


So Algernon Sidney: 
“Property also is an appendage to liberty; and ’t is as impossible for a 
man to have a right to lands or goods, if he has no liberty, and enjoys his 


life only at the pleasure of another, as it is to enjoy either, when he is 
deprived of them.” 


The American governments were formed when the influence of 
this philosophy was at its height. James Iredell, afterward Asso- 
ciate Justice of the Supreme Court, said in the Convention of North 
Carolina that he believed the passion for liberty was stronger in 
America than in any other country in the world? The legislative 
proceedings of the time justify these statements. ‘ We hold these 
truths to be self-evident, that all men were created equal, that they 
are endowed by their Creator with certain unalienable rights, that 
among these are life, liberty, and the pursuit of happiness.” Of 
these statements in the Declaration, the Supreme Court has said 
that while they “ may not have the force of organic law, or be 
made the basis of judicial decision as to the limits of rights and 
duty, and while in all cases reference must be had to the organic 
law of the nation for such limits, yet the latter is but the body and 
the letter of which the former is the thought and the spirit; and it 
is always safe to read the letter of the Constitution in the spirit of 
the Declaration of Independence.” 4 

In state constitutions the doctrines of individual freedom were 
still more fully declared. The Bill of Rights of Virginia, in 1776, 
was adopted to secure 


“the enjoyment of life and liberty, with the means of acquiring and possess- 
ing property, and pursuing and obtaining happiness and safety.” 

New Hampshire in 1784 and again in 1792 prefaced its Constitu- 
tion with the statements that 


“All men have certain natural, essential and inherent rights; among 
which are the enjoying and defending life and liberty, acquiring, possess- 


1 Second Treatise on Government, Ch. V. § 27. 

2 Discourses on Government, Ch. III. § 16; see too Adam Smith, Wealth of 
Nations, Bk. I. Ch. X. Part II. ; Thiers, De la Propriété 36, 37. 

8 4 Elliot Deb. 95. # Gulf, etc., Ry. Co. v. Ellis, 165 U. S. 150, 159-160. 
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ing and protecting ea in a word of seeking and obtaining 
happiness.” 


Similar expressions are in the constitutions of most of the other 
states. The Constitution of Missouri some years afterward, in- 
stead of referring generally to the right of acquiring and possess- 
ing property, includes among the inalienable rights of individuals 
“life, liberty, the enjoyment of the fruits of their own labor and 
the pursuit of happiness,” a phrase which was modified so as to 
protect individuals in “the enjoyment of the gains of their own 
industry.” Upon this subject the Constitution of Kentucky still 
later, in words which recall Lafayette’s expressions,! said that 
“ absolute power over the lives, liberty and property of persons 
exists nowhere in a republic, not even in the largest majority.” 

In all these broad phrases law-makers used, not the language of 
Norman law, but spoke, as Fisher Ames said of the Federal Con- 
stitution, in ‘the language of philosophy.” ? 

The purpose to secure individual liberty —a controlling pur- 
pose of the communities which framed and adopted the Constitu- 
tion — inheres, then, not only in its preamble, but in the operating 
provisions by which this purpose was made effective. Among the 
most important of these provisions are those securing the right of 
industry. “The right to make contracts,” William H:. Crawford 
said, “is antecedent to and independent of all municipal law.” ® 
Early in the history of the government the federal courts held 
that the privileges and immunities of citizenship included “the 
right of citizens of one State to pass through, or reside in any | 
other State, for the purposes of trade ... or otherwise.”* In 
Gibbons v. Ogden the Supreme Court, speaking by Mr. Chief Jus- 
tice Marshall, held that the right of intercourse between state and 
state was not granted by the Federal Constitution, but “ derives its 
source from those laws whose authority is acknowledged by civil- 
ized man throughout the world.” © 

That is, in other words, the right to engage in interstate com- 
merce is part of the inalienable liberty which, according to the 
philosophy of that time, has a higher source than the Constitution 


1 Memoirs, Correspondances et Manuscrits (Bruxelles, 1837), Vol. II. p. 45. 

2 2 Elliot Deb. 155. 

8 Speech in Senate, Feb. 20, 1811; Annals, r1th Cong., 3d Sess., pl. 340. 

* Corfield z. Coryell, 4 Wash. C. C. Rep. 371; Ward v. Maryland, 12 Wall. (U. s.) 
418, 430. 

5 9 Wheat. (U. S.) 1, 211. 
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itself, and whose protection is one of the chief purposes for which 
government is instituted. Political theories have changed since 
this decision, but the Constitution remains, and the rights which 
it was formed to protect still have its assurance. 

Under the influence of slavery the meaning of the word “ liberty” 
was much restricted. It proved to be true, for the white as for 
the black, that the Union could not remain half slave and half 
free. This narrowing influence is no longer felt, and again liberty 
is “the greatest of all rights,”? including all rights necessary for 
the maintenance and security of every person, and among others 
the right to engage in commerce. The Fourteenth Amendment 
then marks a return to the earlier constitutional views. It “con- 
ferred no new and additional rights, but only extended the protec- 
tion of the Federal Constitution over rights of life, liberty and 
property that previously existed under all state constitutions.” ? 

Under this amendment liberty “ means not only the right of the 
citizen to be free from the mere physical restraint of his person, 
as by incarceration, but the term is deemed to embrace the right 
of the citizen to be free in the enjoyment of all his faculties; to 
live and work where he will; to earn his livelihood by any law- 
ful calling; to pursue any livelihood or avocation, and for that 
purpose to enter into all contracts which may be proper, necessary 
and essential to his carrying out to a successful conclusion the 
purposes above mentioned,” ® and in so doing to move freely from 
state to state. ‘The right to follow any of the common occu- 
pations of life is an inalienable right.” ® 

The right to engage in commerce is, then, part of the liberty 
derived from the states which neither the United States ® nor the 
states‘ may deny. There is no process of law by which the right 
may be taken. As the right is derived from state law,’ it belongs 


1 Jacobson v. Massachusetts, 25 Sup. Ct. Rep. 358, 361. 

2 Mobile & Ohio R. R. v. Tennessee, 153 U. S. 486, 506. 

8 Allgeyer v. Louisiana, 165 U.S. 578, 589; Pavesich v. New England Life Ins. Co. 
50 S. E. Rep. 68; City of Chicago v. Netcher, §5 N. E. Rep. 707; Kellyville Coal Co. 
v. Harrier, 69 N. E. Rep. 927; Erdman v. Mitchell, 56 Atl. Rep. 327; State v. Dodge, 
56 Atl. Rep. 983; State v. Ashbrook, 55 S. W. Rep. 627. 

* Williams v. Fears, 179 U. S. 270. 

5 Opinion of Mr. Justice Bradley in Butchers’ Union Co. v. Crescent City Co., 111 
U. S. 746, approved in 165 U. S. 578, 589. 

6 Fifth Amendment. 

7 Fourteenth Amendment. 

8 Gibbons v. Ogden, 9 Wheat. (U. S.) 1; Bowman v. Railroad Co., 115 U. S. 611; 
“Origin of the Right to Engage in Interstate Commerce,” 17 HARV. L. REV. 20. 
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to those to whom the state gives it, whether citizen, alien, or corpo- 
ration. The protection of the Fifth and Fourteenth Amendments 
belongs to all persons, and cannot be disregarded in respect to 
those artificial entities called corporations any more than in re- 
spect to the individuals who compose them.! The right to engage 
in commerce is a franchise which, being granted by another sover- 
eign, is beyond federal jurisdiction either to prohibit or to tax. 
In this matter the authority of the state is complete, and beyond 
federal control, —a distribution of power which results from the 
nature of a federal republic, “an assemblage of distinct States, each 
completely organized for the protection of its own citizens.” 8 

The exercise of this constitutional right, derived from state law, 
to engage in commerce, is necessarily subject to two limitations. 
The first of these is, of course, the wide federal jurisdiction in for- 
eign affairs already mentioned. The second limitation is in the 
power of police regulation, which belongs to Congress, and which 
has been exercised, for example, in the statutes forbidding trans- 
portation of articles which, by the commercial usage of nations, 
are not legitimate subjects of commerce. Congress, that is, has a 
discretionary power, within constitutional limits, so to regulate 
commerce as to accomplish the purposes for which the federal 
jurisdiction was created. Carriers may be required to give rest, 
water, and food to live stock; transportation of infected articles 
may be forbidden, and impediments to intercourse among the 
states may be removed. In all this legislation, however, there is 
no question of the person for or by whom commerce is conducted. 
The subject regulated is that portion of commerce given to Con- 
gress, and in the exercise of this power, as in the exercise of its 
other powers, Congress is subject to all the limitations imposed 
by the Constitution. Congress cannot deprive any person of 
liberty, exclude proper articles from interstate transportation,® nor 


1 Gulf, Colorado, etc., Co. v. Ellis, 165 U. S. 150, 154; United States v. Northwest- 
ern Express Co, 164 U. S. 686, 689; Covington, etc., Co. v. Sandford, 164 U. S. 578, 
592; Coffeyville Vitrified Brick Co. v. Perry, 76 Pac. Rep. 848; State v. Missouri Tie 
Co., 80 S. W. Rep. 933. : 

2 Louisville, etc., Co. v. Kentucky, 188 U. S. 385; Pacific Railroad Cases, 127 U.S. 
I, 40. 

8 A. C. Hanson, “ Remarks” published in Ford, Pamphlets on the Constitution 
221, 241-243. 

* Monongahela Navigation Co. v. United States, 148 U. S. 312, 336. 

5 Ex parte Jackson, 96 U. S. 727, 735; J re Rapier, 143 U. S. 110, 133; Speech of 
Wn. M. Evarts in Senate, Jan. 13, 1887, Cong. Rec., 49th Cong., 2d Sess., Vol. XVIIL 
Part I. p. 603. 
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distinguish between proper occupations by reason of the person- 
ality of shipper or consignee. Some rights in every free govern- 
ment are beyond control of the state. “A government which 
recognized no such rights, which held the lives, the liberty, and 
the property of its citizens subject at all times to the absolute dis- 
position and unlimited control of even the most democratic depos- 
itory of power, is after all but a despotism.” 4 

.The two powers, state and federal, must, in the language of 
Senator Wells, “keep company,” and “every application of . . . 
power, by the United States, which has a tendency to embarrass 
or impair the free exercise of the power reserved to the States is 
unwarranted, and, if done . . . with a view to such a purpose, is 
the affair of arrogance and usurpation.” ? 


(2) Taxation of Imports and Exports. 


It has been stated that under the Constitution as originally 
formed, and for many years administered, Congress had no juris- 
diction over transportation from state to state, save as conducted 
by coastwise navigation? Interstate transportation was left to the 
states, Congress being forbidden to tax articles exported from any 
state, and the states forbidden to tax imports or exports. The 
restriction upon the states, Randolph said, Congress might keep 
“undiminished” in operation by legislation under the commerce 
clause, but beyond this, federal power did not extend. Congress 
being then without jurisdiction over carriage among the states, 
there was no need to provide that it should not tax or prohibit 
such transportation, for Congress had no power to which such a 
restriction could apply. 

Federal power, then, never extended so far as to enable Congress 
to close interstate roads ; but this defect of power is notall. Beside 
this, Congress is subject to the express provision forbidding taxa- 
tion of exports, and this provision should not only prevent taxation 
of the goods carried, but should forbid taxation of interstate trans- 


1 Loan Association v. Topeka, 20 Wall. (U. S.) 655, 662; Opinion of Justice Beck 
in Hanson v. Vernon, 27 Iowa 28, 73, approved in State v. Mayor, etc., of Des Moines, 
103 Iowa 75. 

2 Senator Wm. H. Wells, of Delaware, April 1, 1816, Annals, 14th Cong., 1st Sess., 
Vol. I. p. 259. 

8 Chief Justice Marshall on Federal Regulation of Interstate Carriers, 5 Col. L. 
Rev. 77; Speech of J. W. Singleton, of Illinois, in House of Representatives, Feb. 4, 
1881, Cong. Rec., 46th Cong., 3d Sess., Vol. XI. Part III. Appendix, 74-81. 
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portation,! and as applied to interstate commerce _ well be held 
to prevent federal prohibition. 

The rule of the Constitution was free ships ws free goods. 
Congress was, indeed, permitted to tax imports from abroad. It 
was intended to raise a federal revenue under the Constitution 
from a tariff upon foreign commerce, but upon commerce among 
the states no tax could be laid. The Southe:n States were not 
interested in the carrying trade, but were vitally interested in 
preserving access to the markets of the world for their staple 
products. Their most important market was Europe, and foreign 
commerce was chiefly considered in the debates, but even then 
the South contemplated the time when Northern States would be 
an important market, and the reason for prohibiting federal tax- 
ation of exports was, said a member of the Convention, in order 
that the planter should “receive the true value of his product 
wherever it may be shipped.”? 

All this would probably be accepted without question, were it 
not for the opinion rendered by the Supreme Court in 1868 in the 
case of Woodruff v. Parham.’ This case holds that a state may 
tax articles brought from other states while still in first hands and 
original packages. The rule is necessary. Under any other, as the 
Court said, a “ merchant of Chicago who buys his goods in New 
York and sells at wholesale in the original packages, may have his 
millions employed for half a lifetime, and escape all State, county, 
and city taxes; for all that he is worth is invested in goods which 
he claims to be protected as imports from New York.” 

It would have been sufficient answer to such a claim had the 
Court applied to this clause the interpretation which is now placed 
upon the commerce clause in cases involving state taxation, and 
held that goods can claim no preference from equal burdens by 
reason of foreign origin or because brought from another state. 
Adapting the language used in another connection,‘ it may be said 
that a provision forbidding taxation of articles brought from other 
states or countries “does not require that any bounty be given 
therefor.” The Court, however, went further than this and held 
that the words “imports” and “exports” applied only to foreign 


1 State Freight Tax Case, 15 Wall. (U. S.) 232. 

2 Williamson in State Gazette of North Carolina. Ford, Essays on the Consti- 
tution 393. 

8.8 Wall. (U. S.) 123. 

# Cornell v. Coyne, 192 U. S. 426. 
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trade, a rule which has been followed in later cases! “It is not 
too much to say,” Mr. Justice Miller remarked in delivering the 
opinion of the Court, and referring to the debates of the constitu- 
tional period, “that so far as our research has extended, neither 
the word export, import, nor impost is to be found in the discus- 
sions on this subject, as they have come down to us from that 
time, in reference to any other than foreign commerce, without 
some special form of words to show that foreign commerce is 
not meant.” ? 

This decision, from which Mr. Justice Nelson dissented, com- 
pletely reversed the rule which up to that time had generally been 
accepted. Mr. Chief Justice Marshall? and Mr. Justice Story * 
had both understood the words to include foreign and interstate 
commerce alike, and the Supreme Court itself, in a decision ren- 
dered by Mr. Chief Justice Taney, had so applied them. In some 
respects time and experience of the workings of the Constitution 
give later generations better opportunities for practical under- 
standing of that instrument than were open to its framers, but it 
is not likely that in 1868 the language of the Constitution could 
better be understood than in earlier times. The definitions given 
by Mr. Justice Miller, therefore, have not generally been accepted 
as convincing. 

“ Before the adoption of the Constitution, and therefore at the 
time it was framed, and its phraseology discussed, an article 
brought from Pennsylvania to North Carolina would have been 
said to be imported into North Carolina, and a tax on it would 
have been called an ‘import tax.’ It is difficult to say by what 
other name such a tax, if it could be laid, would now be styled.” ® 
Members of the Supreme Court have expressed the same view. 
Mr. Chief Justice Fuller, in a dissenting opinion in which Justices 
Brewer, Shiras, and Peckham agreed, said that although this pro- 
vision of the constitution had been restricted in application to 
exports to a foreign country “it was plainly intended to apply 


1 Hinson v. Lott, 8 Wall. (U. S.) 148; Brown wv. Houston, 114 U. S. 622; Pittsburg 
Coal Co. v. State, 156 U. S. 590; Fairbank v. United States, 181 U. S. 283; Preston z. 
Finley, 72 Fed. Rep. 850; State v. Pittsburg, etc., Coal Co., 41 La. Ann. 465; 2x parte 
Martin, 7 Nev. 140. 

2 Woodruff v. Parham, 8 Wall. (U. S.) 123, 136. 

8 Brown v. Maryland, 12 Wheat. (U. S.) 445. 

4 Commentaries on the Constitution § 1016. 

5 Almy wv. California, 24 How. (U. S.) 169. 

6 American Fertilizing Co. v. Board of Agriculture, 43 Fed. Rep. 609, 612. 
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to interstate exportation as well.”! Notwithstanding these dis- 
senting views, the decisions? indicate that the rule which in Wood- 
| ruff v. Parham was applied to the clause forbidding the states to 
{ tax exports and imports, may also be applied to the clause for- 
| bidding Congress to tax exports from any state, although - this 
clause is so worded as apparently to exclude such construction. 
In view of these dissensions the wording of the provision deserves 
attention. 
| When a governmental power over imports and exports is dis- 
cussed, the words naturally refer to the territorial boundaries of 
the government whose powers are considered. Thus the New York 
statutes speak of articles manufactured in the city of Hudson “ or 
imported or brought into the said City from any place whatso- 
ever,” ® and similar references are made to importations into the 
city of Albany,* to exportations from Albany, Saratoga, or Rens- 
selaer counties to points south of Albany,® and to exports from 
Suffolk, Kings, and Queens counties.® In all these cases the 
words imports and exports relate to county and municipal boun- 
daries. The English statutes speak of exportations from a partic- 
ular port, and as so used the word refers to all yoods taken out of 
that port, including those carried in the conduct of the coasting 
trade to other ports in England.’ To prohibit a state in general 
terms to tax imports or exports would therefore, in the natural 
meaning of the words, refer to the territorial boundaries of the 
| power thus limited and would forbid taxing articles carried across 
| state lines. A similar restriction upon the power of the federal 
government would forbid taxing articles carried across national 
lines. If it were sought to extend this prohibition so as to 
prevent federal taxation of articles carried across state lines, the 
wording of the prohibition should be made with specific reference 
to the boundaries, not of the federal government, but of the 
states. This in fact is the form of the constitutional limitation 
upon federal power. 


1 Champion v. Ames, 188 U. S. 321. 
2 Turpin v. Burgess, 117 U.S. 504; Dooley v. United States, 183 U.S. 151, 154; 
Cornell v. Coyne, 192 U. S. 418, 427; American Steel & Wire Co. v. Speed, 192 U. S. 
| 00. 
i ‘ 8 Act of January 26, 1793, Laws 1789-1796, c. 22, p. 414. 
| 4 Act of April 3, 1790, tid. c. 47, p. 175. 
5 Act of April 3, 1797, Laws 1797-1800, ¢. 94, p. 128. 
® Act of April 4, 1800, Laws 1797-1800, p. 447. 
7 Muller v. Baldwin, L. R. 9 Q. B. 457; Barrett v. Stockton, etc., R. Co., 2 M. & G. 
163; 3 M. & G. 956; 11 Cl. & F. 590. 
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The states are forbidden in general terms to lay any tax or 
duty upon imports or exports, while upon the powers of the 
federal government the limitation is made with express reference 
to state boundaries. No tax or duty, it is said, shall be laid by 
Congress “upon articles exported from any State.” Here, then, 
the Constitution in fact used just such a special form of words 
as the Court in Woodruff v. Parham -considered appropriate to 
designate commerce among the states. 

Verbal criticism apart, however, it appears that in the common 
use of the terms, so far as concerned jurisdiction over goods carried 
across state lines, each state at the time of the formation of the 
Constitution was foreign to every other. All commerce, then, 
except that which was entirely within each state, was foreign com- 
merce. In Massachusetts, for example, where several statutes 
required inspection of lumber shipped “ for exportation to foreign 
markets” or “ exported beyond sea,” it was enacted on March 16, 
1784, that this term “shall be considered and understood to ex- 
tend to any port or place not within this Commonwealth.” This 
statute does not purport to amend the acts to which it refers, nor 
to alter their application, but solely to define the terms employed. 
The word “ foreign” was capable of different meanings, of which 
Massachusetts adopted the broadest. Under this construction 
even the rule of Woodruff v. Parham would apply the constitu- 
tional restrictions upon state and federal power to interstate as 
well as to international commerce. In general, the words “ im- 
ports” and “exports” when used without express restriction ap- 
pear in Massachusetts to have included all trade crossing the state 
line? 

That the Massachusetts rule prevailed also in other states is 
shown by the construction placed upon the Pennsylvania statute 
of 1759 for the inspection of lumber. 

This statute, after reciting that “the reputation of this province 
hath been much advanced by the care of the legislature to prevent 
frauds and abuses in divers commodities of our country produce 
exported to foreign markets,” proceeds to enact among other 
things “that no merchant... shall... take or put on board 
any ship or vessel for exportation out of this province, any staves, 


1 Commonwealth v. King, 1 Whart. (Pa.) 448. 
2 Act of July 11, 1783, Perpetual Laws, Vol. I. p. 103; Act of March 31, 1788, ibid. 
p. 415; Act of February 26, 1794, #did. Vol. II. p. 336; Act of February 27, 1795, ibid. 
Dp. 272. 
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heading, boards, planks, or lumber” before inspection thereof as 
provided by the statute. 

In Shuster v. Ash, decided by the Supreme Court of Pennsyl- 
vania in 1824, it was held that this statute, although enacted in 
avowed contemplation of “foreign markets,” applied to a ship- 
ment of staves from Philadelphia to Wilmington. The Court 
said: 


“Tt cannot be denied that the case falls within the words of the law, 
because, although the proprietaries of Pennsylvania were also proprietaries 
of the three lower counties of New Castle, Kent and Sussex on the Delaware, 
and both were under the same governor, yet the legislatures of the province 
and counties were in the year 1759 totally independent of each other, and 
so continued until the revolution in 1776, when each became a sovereign 
independent State. But it is contended, that the intent of the act is 
explained by the preamble, which is confined to an exportation to foreign 
markets. If the question had rested on the expression foreign markets, 
the defendant would have had much to say for himself, though even then 
it would not have been far from difficulty. A country governed by the 
same king would not, strictly speaking, be a foreign country. And yet 
without doubt an exportation to the British West India Islands must have 
been considered as within the provision of the act, because the principal 
markets for staves, &c., were in those islands, and yet they were subject to 
the same king as Pennsylvania. Construing the word foreign with greater 
latitude, it might extend to all countries beyond sea, without considering 
whether subject to the same sovereign or not, and carrying its signification 
to its utmost extent, it might include all countries and governments, other 
than the province of Pennsylvania, wherever situate. The main intent of 
the act was to make Pennsylvania staves more valuable by keeping up their 
character in consequence of their quality. The same observation applies 
to all other articles, which by various laws were made subject to inspection, 
—such as bread and flour, beef and pork, butter and lard, bark, fish, flax- 
seed, &c. I have examined all these acts and they are expressed pretty 
much as the one now under consideration. They prohibit exportation out 
of the province, or (since the revolution) out of the state. The words 
out of the province are so plain, that they seem manifestly intended to define 
the limits beyond which all markets should be deemed foreign markets. 
Unless we adhere to the line prescribed by the act, (the boundary of the 
province) where are we to stop and what exceptions are we to make? 
New Jersey is as near to us as Delaware — and Maryland joins both Dela- 
ware and Pennsylvania. The counsel for the plaintiff says that none of 
the old thirteen colonies of Great Britain, which afterwards confederated 
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and established their independence could be called foreign markets within 
the meaning of this act of assembly. Now see to what this would lead. 
Pennsylvania exported large quantities of flour, to the eastward and south- 
ward — to Massachusetts and the Carolinas. Was it not of great impor- 
tance that the character of her staple should be kept up in those markets? 
And is it not of great importance still? The coasting trade is of immense 
value. ... 

“So that we shall find, upon reflection, that our ancestors knew what 
they were doing when they used the words out of the province, and this will 
appear more clearly when we advert to an act passed in the year 1721, 
‘For the well tanning and currying of leather,’ &c. This act declares 
‘that it shall not be lawful for any person or persons to lade, ship, or carry 
in any ship or vessel . . . with intent to transport or convey the same to — 
any place or places out of the province except such as may be carried to 
the province of New Jersey, and counties of New Castle, Kent and Sussex 
on Delaware’... &c. &c. This shows that the legislature considered 
New Jersey and the counties on Delaware as embraced by the expression 
out of the province and therefore it was that,they expressly excepted them. 

“The other colonies pursued in their inspection laws the same policy as 
Pennsylvania. Each took care of itself, and considered its neighbors guo 
ad hoc as foreigners. The counsel for plaintiff cited the laws of Connecticut 
with respect to beef and pork. And I have examined the act for the 
inspection of tobacco passed in Maryland in the year 1763. The words 
are these “all tobacco which shall be exported out of this province shall 
be . . . inspected.” 


This stringent rule which mad: -' states foreign was perhaps 
not invariable. An exception is su=zested by comparing three 
statutes passed by the state of New York in March, 1787.1 These 
statutes are similar in form. The first, after reciting that “ butter 
and hogs lard have become articles of great exportation from this 
State and it is necessary that the exportation thereof be regulated,” 
makes provision for inspection of butter and lard ‘to be “ exported 
from this State.” The second statute? provides for inspection of 
beef and pork. The third,’ passed on the same day with the sec- 
ond, after reciting that “staves and heading have become articles 
of considerable exportation from this State, and it is necessary that 
great care be taken to preserve their reputation at foreign markets,” 
enacts that “no staves or heading shall be exported out of this 
State to any foreign market, but such as shall be culled . . .”, etc. 


1 Act of March 1, 1788, Laws 1785-1788, c. 53, p. 717. 
2 Act of March 7, 1788, édid. c. 55, p. 719. 
8 Jbid. c. 56, p. 723. 
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The difference in the wording of statutes otherwise so much 
alike appears to indicate that the word “foreign” in this instance 
was employed to prevent the application of the general terms in 
the statute to commerce with other states. That the words when 
used in the New York statutes without such limitation would apply 
to interstate trade is shown by the Act of March 22, 1784,! impos- 
ing duties in general terms “on the importation of certain wares 
and merchandise,” but excepting the product “ of the United States 
or any of them.” Similar provisions exist in other statutes,? and 
unless limited the words ordinarily applied to all imports and 
exports, — foreign or interstate’ 

In Connecticut a duty of two pence was imposed “ for every gal- 
lon of rum imported ” into the state. That this general law applied 
to interstate trade is shown by the fact that an allowance was made 
for wastage in transit which was fixed at “five per cent. for rum 
imported directly from the West Indies, and two per cent. for rum 
imported from the neighboring states.”* This law was subse- 
quently amended so that no duty was payable on rum not sold in 
the state, “ provided, nevertheless, that nothing in this Act shall be 
construed to exempt rum exported out of this State northward by 
way of Connecticut River,” etc. In other words, Connecticut 
taxed the traffic of Western Massachusetts, Vermont, and New 
Hampshire, but did not intend to drive from its ports commerce 
on its way to New York and Rhode Island. 

The same meaning of the words “exports” and “imports” ap- 
pears in many other statutes, of which but a few need be cited. 

The constitutional provision must then have been intended, as 
was said by Mr. Justice McLean, to prohibit federal taxation of 
interstate commerce. “A revenue to the general government 
could never have been contemplated, from any regulation of com- 
merce among the several States. Countervailing duties under the 


1 Laws 1777-1784, C. 10, p. 599. 

2 Act of April 11, 1787, Laws 1785-1788, c. 81, p. 509; Act of March 12, 1788, ibid. 
c. 72, p. 786. 

8 Act of March 16, 1785, Laws 1785-1788, c. 35, p. 66; Act of May 4, 1786, idid. 
c. 61, p. 320; Act of April 2, 1799, Laws 1797-1800, p. 439. 

* Laws 1786, p. 210. 5 Jbid. p. 326. 

6 Connecticut, Laws 1786, p. 245; Laws 1796, p. 321. Mew Hampshire, Act of 
June 21, 1785; Laws 1792, p. 313; Act of Dec. 28,1791 ; Laws 1797,p. 381. Virginia, 
Act of Dec. 26, 1792; Laws 1803, pp. 241-242, § 3; Act of Dec. 28, 1795; Laws 
1803, p. 352; Act of Jan. 27, 1802 ; Laws 1803, p. 430. South Carolina,“ Imposts ” Act 
of Dec. 12, 1795. 
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Confederation were imposed by the different States to such an 
extent as to endanger the Confederacy. But this cannot be done 
under the Constitution by Congress, in whom the power to —— 
commerce among the States is vested.” 
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(3) The Purpose of Constitutional Construction. 


George Clinton said that in the course of a long life he had 
found government not to be strengthened by an assumption of 
doubtful powers. The proposed method of trust regulation is this 
and more, —an assumption of powers for which there is no pre- 
cedent, in order to supersede state laws on the subject of state 
corporations,—a field in which Congress has no jurisdiction 
whatever. 

The question is therefore presented of the purpose of constitu- 
tional interpretation. The Supreme Court has often held, in 
passing upon the validity of state laws, that the courts will look 
into the operation and effect of a statute to discern its purpose,” 
and that if laws purporting to be enacted in the exercise of powers 
belonging to the state have no real or substantial relation to the 
objects of those powers, it is the duty of the court so to adjudge 
and thereby give effect to the Constitution.2 The same rule which 
tests the validity of state legislation determines also the validity of 
legislation by Congress. 

“The propriety of a law in a constitutional light,” Hamilton said, 
“must always be determined by the nature of the powers upon 
which it is founded. Suppose, by some forced constructions of its 
authority (which, indeed, cannot easily be imagined), the Federal 
legislature should attempt to vary the law of descent in any State, 
would it not be evident that, in making such an attempt, it had 
exceeded its jurisdiction, and infringed upon that of the State? 
Suppose, again, that upon the pretence of an interference with its 
revenues, it should undertake to abrogate a land tax imposed by 
the authority of a State; would it not be equally evident that 
this was an invasion of that concurrent jurisdiction in respect to 


1 McLean, J., in License Cases, 5 How. (U. S.) 504, 594; Taney, C. J., in Passen- 
ger Cases, 7 How. (U. S.) 479, 480; Woodbury, J., zbid. 549. 

2 Henderson v. Mayor, etc., of New York, 92 U. S. 259, 268; Railroad Co. v. 
Husen, 95 U. S. 472; Collins v. New Hampshire, 171 U. S. 30; Reid z. Colorado, 23 
Sup. Ct. Rep. 92, 97; Compagnie Francaise v. State Board of Health, 22 Sup. Ct. 
Rep. 811. 

8 Mugler v. Kansas, 123 U. S. 623, 661; Minnesota v. Barber, 136 U. S. 313; Hen 
nington v. Georgia, 163 U. S. 299, 303; Scott v. Donald, 165 U.S. 58. 
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this species of tax, which the Constitution plainly supposes to 
exist in the State governments?” 

To these illustrations many others may be added. Unless 
federal powers are limited to the effectuation of constitutional 
purposes, the authority to raise and support armies may be made 
a means of controlling municipal elections, and jurisdiction over 
navigable waters may control appointment or election to state 
offices, — in short, if Congress “‘ may use a power granted for one 
purpose, for the accomplishment of another and very different 
purpose, it is easy to show that a constitution on parchment 
is worth nothing.” Yet this perversion of powers is the sole 
method presented to justify the proposed federal control of 
corporations. 

There is no constitutional authority for this method of construc- 
tion. ‘‘ Should Congress,” said Mr. Chief Justice Marshall, “ under 
the pretext of exercising its powers, pass laws for the accomplish- 
ment of objects not intrusted to the government, it would become 
the painful duty of this Court to say that such an act was not the 
law of the land.”* The federal government was given the powers 
necessary or proper to enable it to accomplish the purposes for 
which it was created. The fact that a power could be used both 
for constitutional and unconstitutional purposes was not a reason 
for withholding it from the federal government. “ No power, of 
any kind or degree, can be given, but what may be abused; we 
have, therefore, only to consider whether any particular power is 
absolutely necessary. If it be, the power must be given, and we 
must run the risk of the abuse, considering our risk of this evil as 
one of the conditions of the imperfect state of human nature, where 
there is no good without the mixture of some evil.” 4 

The framers of the Constitution, then, in every instance, granted 
powers “commensurate to the object” to be attained.® 

That every power given should, as Algernon Sidney said, be 
employed “ wholly for the accomplishment of the ends for which 
it was given”’® is therefore the one essential principle which applies 
to every federal jurisdiction. Unless this principle be accepted 


1 Federalist No. 33. 
2 Senator Hayne, April 30, 1824. Annals, 18th Cong., rst Sess., Vol. I. pl. 648. 
® McCulloch v. Maryland, 4 Wheat. (U. S.) 316; Hoke v. Henderson, 4 Dev. 
(N. C.) 12. 

4 Remarks of James Iredell in Convention of North Carolina, 4 Elliot Deb. 95. 
5 Edmund Randolph in Convention of Virginia, 3 Elliot Deb. 70. 
6 Discourses on Government, Ch. I. § 1. 
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“no power could be delegated nor could government of any sort 
subsist.” To those opponents of the Constitution who were not 
satisfied with this appeal to necessity and to the honesty ot gov- 
ernment and who insisted that Congress, being the judge of the 
necessity and propriety of its acts, might pass “any act which it 
may deem expedient for any . . . purpose,” Hanson replied “ that 
every judge in the union, whether of federal or state appointment 
. . - will have a right to reject any act handed to him as a law, 
which he may conceive repugnant to the constitution.” ? 

Further security against the perversion of powers to unintended 
purposes could not be given. Should these principles of constitu- 
tional construction now be abandoned, should the Constitution be 
made as broad as the results which federal powers may accomplish, 
and then in turn these powers be extended to serve the needs of 
the new government thus created, it is obvious that the Constitu- 
tion has ceased to exist. 

No such methods of construction have yet been sanctioned. It 
is still true, as Hamilton said, that “the propriety of a law in a 
constitutional sense, must always be determined by the nature of 
the power upon which it is founded.” 

It is clear, then, that the Constitutional Convention did not in- 
tend to give Congress power to tax or to prohibit commerce 
among the states, and that the nature of the power upon which it 
is sought to found such a jurisdiction fails to support it. As 
Mr. Chief Justice Fuller very forcibly remarked, “under the 
Articles of Confederation the States might have interdicted inter- 
state trade, yet when they surrendered the power to deal with 
commerce as between themselves, to the general government, it 
was undoubtedly in order to form a more perfect union by freeing 
such commerce from State discrimination, and not to transfer the 
power of restriction.” ¢ 


E. Parmalee Prentice. 
35 WALL STREET, NEw York. 


1 James Bowdoin, Convention of Massachusetts, 2 Elliot Deb. 84-85. 

2 A. C. Hanson, “Remarks ” in Ford, Pamphlets on the Constitution 217, 234. 

8 “ Every implication of a grant (of power to Congress) is confined to such as are 
direct and both necessary and proper, in the usual and natural acceptance of the terms, 
else it leads to unlimited power. Every means becomes in its turn an end, and thus 
justifies the use of means still more remote, until absolute power is attained.” Reso- 
lutions of Legislature of South Carolina; adopted Dec. 18, 1840; copied in Cong. 
Globe, 26th Cong., 2d Sess., p. 123, Jan. 25, 1841. 

* Champion v. Ames, supra. 
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RIGHTS OF THE PARTIES TO A CONTRACT OF AFFREIGHTMENT AFTER THE 
VESSEL HAS BEEN JUSTIFIABLY ABANDONED. — It has long been settled that 
the sailor who abandons his ship can recover no wages,! and that the master 
who fails to bring his cargo to the port designated can collect no freight 7 
not even a pro rata amount on quasi-contract for bringing the goods part 
way.*® It is equally well settled that, when the vessel’s safety is sufficiently 


menaced by the perils of the sea, the master may abandon her without in- 
curring liability for breach of contract.* In recent years, however, frequent 
contentions have arisen regarding the rights of the parties to the contract of 
affreightment after the vessel has been abandoned and rescued by salvors. 
In England it was at first held that the contract was entirely ended by the 
act of abandonment; ° but later decisions hold that leaving the vessel under 
these circumstances is simply a justifiable repudiation of the contract, of 
which the other party may take advantage, and the courts decline to state 
what would be ruled if the ship-owner should follow and regain possession 
from the salvors before the cargo-owner has acted.* Within a few weeks the 
United States Supreme Court, although not going to the extent of holding 
the contract at an end, has decided that ‘‘the abandonment, at least, gives 
an irrevocable power to the cargo-owner to decline to be further bound.” 
The Eliza Lines, U.S. Sup. Ct., Oct. 30, 1905. 

No fault can be found with ‘the result reached in any of the cases ex- 
amined, for in all of them the owner of the cargo had suffered considerable 
injury from the act of abandonment; but it is impossible to subscribe to all 


1 Lewis v. The Elizabeth and Jane, 1 Ware (U. S.) 41. 
2 Post and Russell v. Robertson, 1 Johns. (N. Y.) 24. 
8 See The Kathleen, L. R. 4 A. & E. 269. 

4 The Arno, 8 Aspin. 5. 

5 The Kathleen, supra, 
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the reasoning they contain and the inferences to be drawn therefrom. It 
does not seem sound to say that the act of abandonment necessarily ends 
the contract, or that the first one of the parties who obtains possession of 
the derelict has the right to elect whether or not the contract shall continue 
to be binding, or that the cargo-owner may always rescind when the ship 
has been deserted. The cases are clearly analogous to those of impossi- 
bility, danger,® or sickness,’ where the party affected is always excused from 
liability for not going on under the contract, but where the future rights of 
the parties are dependent, principally, upon the materiality of the breach, 
though, to a certain extent also, upon the subsequent conduct of the delin- 
quent party. So, here, if the result of an excusable abandonment should 
be to make the carrying out of the contract a different undertaking from 
that originally contemplated, neither party would be further bound ;* but, 
if the breach be but a slight one, so that the cargo is not harmed nor its 
owner injured materially by the delay, and if the master should give prompt 
notice of his intention to proceed before the cargo-owner has changed his 
position, he should be allowed to go on, for it is not uncommon for the law 
to disregard a technical breach or permit a slight one to be cured. Of 
course, as a practical matter, the breach will nearly always be material in 
these instances, but a case can easily be conceived in which the storm un- 
expectedly subsides and the crew returns to the ship in a few hours. It is 
sometimes argued that the ship-owner should be allowed to continue, in 
analogy to the rule in cases of shipwreck, where the goods may even be 
transferred to another vessel and the freight earned ;*° but that is a differ- 
ent case, for there the crew are involuntarily separated from the vessel with- 
out any act of the will, and consequently there is no real abandonment. 


LiaBILITY OF ForEIGN REAL EsTATE TO COLLATERAL INHERITANCE 
Tax. — The very general adoption of inheritance and succession taxes has 
led to a careful examination by the courts of the theory on which they are 
based. An inheritance tax seems clearly to be not a tax on the property 
itself, nor on the legatee, but a tax on the privilege of succeeding to prop- 
erty on the death of the owner.’ The fact that the burden of the tax may 
ultimately fall on the property, and that the property is sometimes subjected 
to a lien until the tax is paid, has led some courts to construe the tax as one 
on the property as well as on the privilege ;? but this seems to confuse the 
nature of the tax with the method of its enforcement. The right to take 
property by descent or devise is a privilege granted by the law, not a natural 
right ; and the sovereignty which grants it may impose conditions on it." 
Theoretically, it would seem that the state might revoke this privilege at 
any time, and make itself the universal legatee of all decedents. Since suc- 
cession to property is by permission of the sovereign, the permission can re- 
late only to property over which the sovereign has control. A state has 
absolute dominion over all property within its territorial bounds, and may 


6 Lakeman v. Pollard, 43 Me. 463. 
7 Poussard v. Spiers, 1 Q. B. D. 410. 

8 Jackson v. The Union Marine Insurance Co., L. R. 10 C. P. 125. 
® Bettini v. Gye, 1 Q. B. D. + 4 

1 Shipton v. Thornton, 9 Ad. & E. 314. 


1 Magoun ». Illinois, etc., Bank, 170 U. S. 283, 
2 Bittinger’s Estate, 129 Pa. St. 338. 
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fix rules for its transfer, descent, and devolution.* In the case of person- 
alty each state allows the property within its jurisdiction to pass by the law 
of the state of the decedent’s domicile : * two states, therefore, each grant a 
privilege, and each, it seems, if it chose, could exact a tax. But in the case 
of realty, title passes by the /ex rei site, and that state alone controls the 
privilege of succession.® Where, however, the testator has directed the 
sale of his foreign real estate, it has been argued that an equitable con- 
version is worked, and that therefore the state of his domicile may impose 
a tax on the proceeds as personalty. A recent case before the Supreme 
Court of Pennsylvania upholds this position, consistently with previous de- 
cisions in that jurisdiction. Jn re Vanuxem’s Estate, 61 Atl. Rep. 876. 

It would seem that the question as to whether a conversion has taken 
place must be determined by the law of the state where the land is situated, 
since that state alone has dominion over the property. But if it is determined 
that there is a conversion, succession will occur by the law of the decedent’s 
domicile, as in the case of other personalty.® The latter state may then ex- 
act a bounty for the privilege granted by it. An analogous question arises in 
the case of the interest of a deceased partner in foreign real estate belong- 
ing to the partnership, under the English rule that, in the absence of any 
agreement, partnership realty is 7pso facto in the view of equity converted 
into personalty.?’ In such event, the tax has been held valid,* and may be 
supported on the above reasoning. But if the conversion is not effected 
by the will itself, but is to be effected only at some future time, it seems that 
succession will take place by the /ex rei site, and therefore the state of 
testator’s domicile having granted no privilege can exact no tax. Where, 
for example, a testator devised foreign real estate to his wife for life, and 
upon her death directed its sale and the investment of the proceeds, the tax 
is not imposable by the state of the testator’s domicile.® The fact that the 
proceeds of the sale are subsequently brought within the taxing state gives 
it no additional power, for the succession takes place at the moment of 
death, and the character of the property at that time is controlling.” 


CHARITABLE BEQUESTS TO UNINCORPORATED SociETics. — When prop- 
erty is left to an existing, but unincorporated society, whose purposes 
are not charitable or religious, the beneficiary is commonly held incapable 
of taking, irrespective of the rule against perpetuities, by reason of its own 
inherent incapacity to hold legal title; and the bequest or devise fails." 
But when property is left to a charitable or (where statutes of mortmain 
do not prevent it) to a religious society, expressly in trust for some religious 
or charitable purpose, the law is unsettled. By far the greater part of the 
cases hold such bequests or devises good, relying generally upon the stat- 
ute of 43 Elizabeth or some of its modern counterparts ? which are designed 


8 McCormick v. Sullivant, 1o Wheat. (U. S.) 192. 

4 See Matter of Estate of Swift, 137 N. Y. 77, 86. 

5 Matter of Estate of Swift, supra. 

® See Re Stokes, 62 L. T. 176. But see Estatqof Swift, supra, contra. 

7 St & 54 Vict. c. §§ 20, 22. 

8 Forbes v. Steven, L. R. 10 Eq. 178; Re Stokes, supra. But see Custance vz. 
Bradshaw, 4 Hare 


315. 
9 Hale's 1 Estate, 161 Pa. St. 181. 10 Drayton’s Appeal, 61 Pa. St. 172. 


1 Carrier v. Price, (1891) 3 Ch. 159. 
2 St. 43 Eliz.c. 4. Laws of N. 
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to prevent charitable testamentary trusts from failing, either through in- 

definiteness of the beneficiaries * or of the trustees.* Some courts hold the 

trusts valid without any statute, relying, perhaps, on the non-statutory power 

over charities which was derived by the courts of equity from the king 

as parens patrie ;* though no less an authority than Marshall was of the 

opinion that such trusts are invalid in the absence of statute, and denied 

the adequacy of the royal prerogative to mend so grave a defect as the 
non-incorporation of the designated trustee. 

Where property is left, as before, to unincorporated charitable or religious 

societies, but by a devise or bequest absolute in form, and not expressly 

providing that it be held in trust, we find the courts using different reason- 

ing, and dividing along different lines. Some say flatly that such gifts are 

void for lack of any one capable of taking title.’ Others declare that the 

society may take,® and jump the difficulty that, in legal contemplation, the 

society does not exist, apart from its individual members. Even these 

courts, however, as a matter of practice, can only decree that the property 

be turned over to the treasurer, and rely on him for the rest.? Some courts 

draw a distinction between the power to take money for general pur- 

poses and the power to take land, on the ground that there is no practical 

objection to the former, whereas perpetual succession is requisite for the 

latter.!° Still other courts, though admitting that the unincorporated society 

cannot hold title, give it to the heirs of the testator in trust for the society.” 

Most of the courts in this class of cases lay no stress on the charitable 

nature of the organizations, and argue as though they were concerned with 

unincorporated clubs or labor unions. It would seem in reason that an abso- 

lute devise should be dealt with exactly as if an express trust had been 

declared, for any bequest to a religious or charitable association is really 

a bequest in trust for the indefinite class which the association purports to 

. benefit. Certainly the testator can rarely intend the members of the society 

to be either legal tenants in common for their own private purposes, or co- 

beneficiaries. Some cases have proceeded on this principle, and although 

the devise was absolute in form have recognized the applicability of the stat- 

utes concerning charitable trusts.’ The latest case in point, however, has 

adhered to the distinction. Fralick v. Lyford, 107 N.Y. App. Div. 543. 


CONSTITUTIONALITY OF DELEGATION OF LEGISLATIVE PowER. — The 
maxim of Constitutional Law that legislative power may not be delegated 
is as broad as its boundaries are vague. In applying it courts are reluctant 
to declare a statute unconstitutional unless clearly repugnant to the Con- 
stitution." The cases involving the question in which statutes are upheld 


8 Board, etc., of Rush Co. v. Dinwiddie, 139 Ind. 128. 
4 M’Cord wv. Ochiltree, 8 Blackf. (Ind.) 15. 
5 Charles v. Hunnicutt, 5 Call (Va.) 311. S M’Cord wv. Ochiltree, supra. 
6 Baptist Ass’n v. Hart’s Ex’rs, 4 Wheat. (U. S.) 1. 
7 Owens v. Missionary, etc., Society, 14 N. Y. 380. Cf State, etc., Church v, 
Warren, 28 Ind. 338. 

8 Ex’rs of Burr v. Smith, 7 Vt. 241. 

® Parker v. Cowell, 16 N. H. 149. 

10 Estate of Ticknor, 13 Mich. 44. Cf Hadden v. Dandy, 51 N. J. Eq. 154. 

11 American, etc., Society v. Wetmore, 17 Conn. 181. 

12 West v. Knight, part 1, Ch. Cas. 134. 


1 Re Janvrin, 174 Mass. 514. 
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divide into three main classes, shading into each other. Under the first it 
is held that the operation of a law, deemed by the legislators expedient 
only on the fulfilment of certain conditions, may be made contingent upon 
such fulfilment by others than the legislators themselves, and the granting of 
the right to satisfy such conditions is not a delegation of legislative power. 
Thus, terms of court may be transferred from one town to another on con- 
dition that the citizens of the latter provide accommodations? On the 
other hand, the question of suffrage for women can probably not depend on 
the vote of the people at large, for then they would be deciding on the 
expediency of the law, irrespective of the legislators’ judgment.* 

The second class includes the cases involving the distinction between ad- 
ministrative and legislative powers. ‘The powers conferred vary so greatly, 
according as the scope of the statute is large or narrow, that courts find it 
difficult to draw the line. The cases concern largely the powers of boards 
and commissions, to which it is desirable to allow breadth of discretion be- 
cause of their superior fitness to meet conditions in their special field. A 
usual rule is that the power conferred is proper if it is to determine facts on 
which the action of the law depends.* Thus, there is little doubt of the 
power of a school board to select uniform text-books ;° it is going further 
to allow a stock commission to prohibit the sale of milk from any dairy it 
determines to be unsanitary ;° and still further to entrust a board of health 
with power to decree compulsory vaccination.’ Courts have doubtless gone 
great lengths in these cases in the laudable endeavor to secure to boards 
and commissions powers which, under modern necessities for specialization, 
can be efficiently exercised only by means of such agencies. 

The third class of cases forms a real exception to the maxim ; involving, 
namely, the principle (recognized from early times) that the delegation of 
powers of local self-regulation is valid. Here too the limits have been 
stretched, and legislative enactments dependent on acceptance by the 
voters in each locality are generally upheld when relating to matters of 
local concern.’ At present there is litigation in the lower Massachusetts 
courts regarding delegation to town selectmen, not ordinarily considered 
a legislative body, of power to pass speed ordinances. A recent Massa- 
chusetts decision well illustrates the widening tendency. State fish com- 
missioners were sustained in their action under a statute allowing them to 
prohibit any discharge of sawdust into a stream if they determined that it 
occasioned injury to edible fish. Commonwealth v. Sisson, 33 Banker & 
Tradesman 2216 (Mass. Sup. Ct., Oct. 17, 1905). The situation is not 
essentially different from many in which the action was upheld as merely 
administrative, but the court unequivocally declares that the power con- 
ferred is legislative, but nevertheless allowable, and a parallel is drawn to 
cases upholding similar powers granted to state boards of health. In 
these it would seem that state boards were perhaps originally sustained in 
the exercise of their powers because such powers were allowed local boards, 
and the latter were considered to come within the local self-government 


2 Walton v. Greenwood, 60 Me. 356. 

8 Re Municipal Suffrage to Women, 160 Mass. 586. 
# State v. Thompson, 160 Mo. 333. 

5 Leeper v. State, 103 Tenn. 500 
State v. Broadbelt, Md. 

7 Blue v. Beach, 155 Ind. 121. 

8 State ex rel, White v. Barker, 116 Ia. 96. 
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exception.’ Possibly the present decision goes further than any other in 
its language,’ but whether by extension of administrative powers or by 
analogy with the recognized exception, the trend of the courts is certainly 
towards the achievement in similar cases of the result reached in the 
principal case. 


RIGHTS OF A LiFE TENANT IN A PRIVATE CEMETERY. — Interests in 
burial lots. may be granted either by a document under seal, or by any other 
agreement. If there is a conveyance under seal, the vendee obtains either 
a fee simple? or an easement,” according to the tenor of the instrument and 
the construction of it warranted by circumstances.’ If the sale of a burial 
lot is by mere oral or written agreement, no freehold estate or easement can 
have been passed. Although, in such cases, the courts commonly say that 
a mere license has been acquired,‘ yet they generally allow to these licenses 
most of the qualities of easements. And indeed the true nature of the ven- 
dee’s interest seems to be that of an equitable right to an easement. A 
mere license expires with the death of the licensor ; but it is hard to believe 
that any court of equity would allow graves or gravestones to be interfered 
with by successors of vendors of burial lots, at least if they took with notice 
of the graves. The requisites for an equitable enforcement of agreements 
for easements seem all present in agreements for the sale of burial lots, 
even where there is no writing, — a complete and sufficient contract the terms 
of which are mostly established by custom, valuable consideration, and acts 
of part performance unequivocably referable to the supposed agreement.” 
The practical result, that the graves are kept permanently undisturbed, is 
plainly in harmony with common sense and justice. 

Where one is only a life tenant of land, however, it is difficult to see how 
his powers can extend to selling burial lots in fee simple or as easements 
enforceable either at law or in equity, since a life tenant can neither convey 
away his land piecemeal nor incumber it with easements. When, however, 
the land has already been devoted to the business of conducting a private 
cemetery, considerations of justice and policy would allow the life tenant to 
continue the business, and consequently to sell burial lots ; for otherwise 
he is likely to receive little beneficial use of the land. The legal basis for 
such a rule is hard to find. The Supreme Court of the District of Columbia 
recently attained this result, on the analogy of a life tenant’s right to con- 
tinue the operation of mines and quarries though the corpus of the estate is 
thereby diminished, or exhausted. Ail/ v. Moore, 33 Wash. L. Rep. 549. 
The distinction, however, is clear between the mere severance of part of the 
physical substance of the inheritance by a life tenant with the right to work 


10 See Brodbine v. Revere, 182 Mass. 598 
11 Cf. Nelson vz. State Board of Health, 186 Mass. 330. 


1 Commonwealth v. Mt. Moriah Cemetery Ass’n, to Phil. (Pa.) 385. 

2 Buffalo City Cemetery v. Buffalo, 46 N. Y. §03- . 

8 See ¢.g. in the case of church cemeteries, Richards v. Northwest, etc., Church, 32 
Barb. (N. Y.) 42; but contra, Jn re Brick, etc., Church, 3 Edw. Ch. (N. Y.) 15 4 

4 Dwenger v. Geary, 113 Ind. 106; Partridge v. First, etc., Church, 39 Md. 631; 
McGuire v. Trustees, etc., of Cathedral, 54 Hun (N. Y.) 207. 

5 See Perley, Mortuary Law 178. 

6 Moreland v. Richardson, 22 Beav. 596; Conger v. Treadway, 50 Hun (N. Y.) 
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: See Wiseman v. Lucksinger, 84 N. Y. 31, 38. See also Gale, Easements, 7th ed., 
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open mines, and an actual incumbrance of the inheritance with easements, 
or the complete extinguishment, by a conveyance in fee, of the entire estate 
in the land; yet, since the only alternative appears to be a decision, the 
practical effect of which is to deprive the life tenant of the beneficial use of 
the land, perhaps this loose analogy furnishes the best, though an unsatis- 
factory, avenue of escape from a perplexing problem. 


CONSTITUTIONALITY OF A STATE Tax ON MovaBLEs SITUATED OUTSIDE 
THE State. — The power of a state to tax persons and things within its con- 
fines is limited by the clause of the Constitution, that no person shall be 
deprived of property without due process of law. In considering what 
forms of taxation do not violate this clause, two kinds of taxes must be 
recognized. Imports, inheritance taxes, licenses, etc. are examples of the 
first class. They are charges imposed by the state upon persons for privi- 
leges granted to them.’ The nature of the second class is entirely different. 
In levying taxes of this sort, the state is apportioning the expenses of gov- 
ernment among all its citizens. ‘Two methods of making this apportionment 
which satisfy the requirement of due process of law may be suggested. 
Each person can be called upon to bear a proportion of the expenses of 
government commensurate to the proportion of benefit he has received 
from the state. The second method would be to apportion the taxes 
among the citizens of the state in proportion to their relative abilities to pay 
‘them.? A tax upon a person the amount of which is determined by the 
value of the property he owns within the state is an example of the first 
method of apportionment, because the best measure of the amount of pro- 
tection derived from the state is the amount of property owned. A tax on 
incomes on the other hand exemplifies the tax upon a person in proportion 
to his ability to pay. Of course these are but rough approximations, but so 
long as either principle underlies the tax it is valid. 

Does a tax upon a person based upon the amount of personal property 
owned by him outside of the state meet either requirement? Such a tax 
has been supported by some decisions,* by the text-writers,* and by long 
usage ; but it has at length been declared unconstitutional by the Supreme 
Court of the United States. Union, etc., Company v. Kentucky, U.S. Sup. 
Ct., Nov. 13, 1905 (two judges dissenting). This result is the logical out- 
come of two previous decisions,° and of the proposition (which the court 
assumes as undeniably settled ) that realty without the state cannot be taxed 
at the domicile of the owner.’ Certainly such a tax is not a charge upon a 
person based upon the amount of protection he derives from the state, for 
the maxim mobilia sequuntur personam has been entirely discredited.’ It 
has been said that, being based upon the wealth of a citizen, it is a tax upon 
him graduated according to his ability to pay.?. This is not, however, a tax 
upon a person based upon his ability, as compared with the ability of other 


1 Matter of Swift, 137 N. Y. 77, 88; Knowlton vw. Moore, 178 U. S. 41, 47. 

2 See Beale, Foreign Corporations, § 48 

8 Wheaton wv. Mickel, etc., May, 63 Nf L. 525. 

* See Wharton, Conflict of Laws, 3d § 80a. 

od NEE etc., Co. v. Kentucky, 188 U. S. 385; Delaware, etc., Co. v. Pennsyl- 
vania, 198 U. S. 341. 

6 Louisville, etc., Co. v. Kentucky, supra, a (38 

7 See Hoyt v. Commissioners of axes, 23 Y. 224. 
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citizens, to pay, since under it, A who owns one million dollars worth of 
realty and no personalty escapes taxation, while B who owns one hundred 
dollars worth of personalty is taxed ; — and yet obviously A is more able to 
pay than is B. If the state can collect a tax of this sort, solely from the 
owners of personalty lying without the jurisdiction, a tax on red-headed 
persons to the exclusion of others, being scarcely less arbitrary, would seem 
to be legal. Taxation is relative ; the amount that A pays must bear some 
fair ratio to the amount that B pays, and as the present case infringes upon 
this principle, by taxing A without taxing B who is equally able to pay, it is 
invalid. It might be suggested that, since this form of taxation has been 
practiced for a long time, it has become sanctioned by law and hence is 
due process. The court, however, seems properly to have considered that, 
for the decision of the question at issue, a broader concept of due process 
of law is required. 


“TENTATIVE” TRUSTS IN Savincs BANK Deposits. — A trust may be 
created without consideration either by a transfer of the property to another 
as trustee,’ or, since Lord Eldon’s time, by a mere declaration by the owner 
that he holds the property in trust. Though a power of revocation may be 
reserved,’ a trust without such power, when once created, is irrevocable.* 
These fundamental principles have sometimes been lost sight of by the 
courts in considering cases of trust deposits in savings banks, a common 
form of gratuitous trusts. Massachusetts, for example, arbitrarily requires 
notice to the beneficiary. New York also appears to depart from prin- 
ciple. By a case decided in that jurisdiction last year, it was held, contrary 
to previous decisions of the lower court,® that the mere fact that a deposit 
stands in the depositor’s name as “trustee ” for another is not ground for 
holding that an irrevocable trust was created, but establishes the creation of 
a “tentative ” trust merely, revocable by the depositor in his lifetime." As 
a question of evidence, the decision is not unreasonable, for in view of the 
common practice of making deposits in the form of trust accounts to evade 
some rule of the bank,' it is perhaps unsafe to find from the mere form of 
deposit an actual intent to create a trust; and if such intent is not found, 
no trust should be held created.® But the decision strikes deeper than 
that ; it assumes that a trust was created, but treats it as revocable. More- 
over, the court says that if the depositor dies without having revoked the 
trust, the presumption arises that an absolute trust was created as to the 
balance on hand at his death. Much can be said, it is true, in favor of 
the result of the decision, for it gives effect to the intention with which such 
deposits are commonly made by the humbler class, namely, to enjoy full 


1 Van Cott v. Prentice, 104 N. Y. 45. See also Ames, Cases on Trusts, 2d ed., 
233 n. 
33 Ex parte Pye, 18 Ves. 140. 
8 Perry, Trusts, 5th ed., § 104. See also Ames, Cases on Trusts, 2d ed., 233 n. 
4 See Dickerson’s Appeal, 115 Pa. St. 198, 210. 
5 Clark v. Clark, 108 Mass. 522. 
6 Robertson v. McCarthy, 66 N. Y. Supp. 327; Jenkins v. Baker, 78 N. Y. Supp. 


1074. 
7 Matter of Totten, 179 N. Y. 112. : 
8 As a rule limiting individual deposits, or giving a higher rate of interest on small 
ee See Brabrook v. Boston Bank, 104 Mass. 228; Weber v. Weber, 9 Daly 
. Y.) 
® Brabrook v. Boston Bank, supra. 
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ownership of the money during life, but to secure its passage to the named 
beneficiary upon death. While it may be possible to effect this intention 
without violating fundamental principles, it is not clear that the New York 
decision is based upon the correct theory. The transaction must plainly 
be taken as a present trust if anything, else we meet two difficulties : first, 
that we are allowing what is in substance a testamentary disposition in irreg- 
ular form,” and second, that equity will not enforce an incomplete volun- 
tary trust." To call it a present trust and still effectuate the depositor’s 
intention can only be done, perhaps with some effort, by finding a power of 
revocation impliedly reserved to the depositor, who, while the trust remains 
unrevoked, is trustee for himself for life, with full power of disposal, re- 
mainder to the named beneficiary. This theory, however, admittedly 
somewhat over-nice, does not seem to be the one the court proceeds upon, 
the apparent reasoning being that a trust of this kind is in its nature revo- 
cable during life, but made absolute by death. The idea of death perfect- 
ing the trust is clearly indefensible, for the trust if ever created was created 
at the time the deposit was made, and the sole question is whether the 
depositor then intended to create a trust of the complex character described. 

That the doctrine of tentative trusts will grow by application to analogous 
cases is shown by a recent New York decision, Zattan v. Van Less, 95 
N. Y. Supp. 97, which held merely tentative a trust created by transfer of 
the deposit and the bank book to another as trustee for a third party. Un- 
less this decision can be rested on a similar theory to that suggested above, 
it would seem a greater departure from principle than the earlier case, for 
the irrevocability of a trust created in this way was established much earlier 
and with a sounder basis than that created by mere declaration. 


EFFECT OF ACCEPTANCE ON RIGHT TO SUE FOR DEFECTIVE PERFORMANCE. 
-— A question constantly arising under a contract of sale is whether accept- 
ance of a tender of goods differing from the terms of the contract as to 
quality, quantity, time or place of delivery prevents a recovery of damages 
for the imperfect performance. If an express warranty of quality accom- 
panying the sale has been broken, courts generally are agreed that a right 
of action survives acceptance.’ But there is confusion in cases of implied 
warranties. Cases of this kind arise most frequently in reference to the 
merchantable quality of goods. The weight of authority is that mere ac- 
ceptance does not prevent the buyer from afterward recovering for breach 
of promise, either by a separate action, or by counter-claim in an action 
brought by the seller. Some courts, however, hold that such acceptance 
precludes any claim for defective performance.* On a similar question as 
to time of delivery, the Kentucky court recently stood evenly divided as to 
whether the buyer waived any cause of action for delay. Lucile Min. Co. v 
Fairbanks, Morse & Co., 87 S. W. Rep. 1121. 

Though most courts in this class of cases, as in cases where inferior goods 
have been delivered, hold that mere acceptance does not prevent the buyer 


10 See Nicklas v. Parker, 61 Atl. var 267 (N. J.). 
ll See Bartlett v. Remington, 59 N. H. 364. 


1 See Mechem, Sales, rst ed., § 1395. 

2 English v. Spokane Commaiion Co., 57 Fed. Rep. 451. See Williston’s Cases 
on Sales, 2d ed., 779, note I. 

8 Studer v. Bleistein, 115 N. Y. 316. See 16 Harv. L. REV. 465, 468. 


i 
4 
i 
| 
| 
i 
| 
| 
| 
| 
| 
| 


NOTES. 209 


from suing for delay,* there is considerable authority to the contrary, on 
the ground that he has waived his right.® 

If by “ waiver” these courts mean a gratuitous renunciation of a cause 
of action, once accrued, the cases cannot be supported, for such waiver is 
_ really a release, and to be binding must be founded on consideration ; ® 
though waiver of a defence need not be.’ The term “ waiver” is, however, 
used loosely in the cases, and it would be unfair to infer that courts always 
mean to allow a gratuitous release of a cause of action, for it is often pos- 
sible to find consideration. The seller, after having broken his promise, is 
not bound to make a subsequent tender, so that such tender, being a legal 
detriment, may constitute the consideration for an accord. By this use of 
the term “ waiver,” then, courts may be taken to mean a contract to waive 
or, more accurately, an accord and satisfaction. Viewed in this way, the 
question becomes mainly one of fact, whether the parties actually made this 
new agreement. It should be clear that, when the buyer explicitly states that 
the subsequent tender is not taken as satisfaction, no new agreement can be 
found. On the other hand, it should be equally clear that when the seller 
states or his conduct implies that the tender is an offer to an accord, the 
acceptance completes an accord and satisfaction which precludes the buyer 
from claiming damages for defective performance. The main conflict in 
the decisions is when neither party has said anything. In such a case it is 
difficult to find mutual assent to the new agreement. It seems more natural 
to suppose that the seller’s late tender is an attempt to carry out the original 
contract to the best of his ability. His action, therefore, amounts to a 
waiver on his part of his right not to be compelled to make a late tender, 
which, as it is not a release of a cause of action, obviously requires no con- 
sideration. All doubts should be construed in favor of the buyer, since the 
seller alone has been at fault. Whenever, accordingly, tender and accept- 
ance are made without explanation on either side, it may well be ruled, as 
a matter of law, that there is no evidence upon which a jury could find that 
the seller had satisfied the burden of proving an accord and satisfaction. 


RECENT CASES. 


ADMIRALTY — TORTS — LIABILITY OF SHIP FOR WILFUL TORT OF SEA- 
MAN. — One of the crew of a steam-tug, acting outside the scope of his employ- 
ment, wilfully blew off steam and hot water from the boiler so as to deluge the 
side of another tug. edd, that the former vessel is liable for the damage 
done. Zhe Bulley, 138 Fed. Rep. 170 (Dist. Ct., S. D., N. Y.). 

At common law, a master is liable only for those wilful acts of his servants 
which are done within the scope of their employment. Mott v. Consumers’ Ice 
Co., 73 N. Y. 543. And in admiralty by the English rule, it is doubtful whether 
the vessel can be proceeded against where the owner would not be personally 


4 Redlands oo Growers’ Ass’n v. Gorman, 161 Mo. 203. See Garfield & Proc- 


tor Coal Co. v. Fitchburg R. R. Co., 166 Mass. 119. 
; 6 a v. Reynolds, 72 N. Y. 487; Minneapolis Threshing Machine Co. v. Hutch- 
ins, 65 Minn. 89. 

® See Anson, Contracts, roth ed., 34 18 Harv. L. REV. 365. ‘ 
. 7 Pn v. Wetherell, 6 Met. (Mass.) 553; Uhler v. Farmers’ National Bank, 64 

‘a. St. 400. 
8 Jones v. National Printing Co., 13 Daly (N. Y.) 92. 
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liable. Zhe Druid, 1 Wm. Rob. 391, 399; see also CARVER, CARRIAGE BY 
SEA, 4th ed., § 707. In America, however, the vessel is liable regardless of the 
personal responsibility of the owner, on the theory that the vessel itself is the 
wrongdoer. United States v. Brig Malek Adhel, 2 How. (U.S.) 210, 233; 
The China, 7 Wall. (U. S.) 53, 68. But if the vessel itself is not the instru- 
ment in the wrongdoing, there seems no ground for holding it liable as the 
offender; and in such a case, therefore, our courts would probably follow an 
English decision that where the crew of one vessel cut the cable of another 
alongside, the former vessel was not liable. Currie v. M’ Knight, [1897] A. C. 
97. Whether the vessel is the instrument may often be difficult to deter- 
mine; and perhaps no more definite test can be laid down than that it may 
be so regarded, whenever the vessel itself or any integral part thereof is em- 
ployed in the wrongdoing. Here the vessel seems clearly the instrument, so 
that the general American doctrine applies. 


AGENCY — CREATION OF AGENCY — WHETHER SPECIAL POLICE OFFICER 
1s AGENT OF EMPLOYER. — The charter of New York City provided that the 
police board might, on application, appoint special patrolmen to be paid by 
the applicant, but to be subject to the orders of the chief of police, and to “ possess 
all the powers and discharge all the duties of the police force, applicable to reg- 
ular patrolmen.” A special patrolman, appointed under this provision on the 
application of the defendant, arrested the plaintiff. Ae/d, that, in an action 
for false imprisonment, the defendant is not liable for the arrest, as he did not 
specifically request it. Samuel v. Wanamaker, 107 N. Y. App. Div. 433. 

This question arises on statutes usually falling into one of two classes. The 
first class, for instance, makes the conductors or station agents of railroads, by 
virtue of their positions as employees, conservators of the peace, with power 
and duty to arrest disorderly persons on trains or in stations. The second class 
is typified by the statute in the present case. In the former class it seems that 
the employee is not actually made an officer of the state, but rather that the 
powers of the railroad are increased to better enable it to perform its duties as 
acommon carrier. The railroad, therefore, is held liable for the misuse of this 
authority. King v. Jllinois Central Rd. Co., 69 Miss. 245. But in the prin- 
cipal case it is clear that the special patrolman was an officer of the state, act- 
ing as a member of the police force, and that the defendant would have no 
power to restrain him from performing his duty. Cf —— v. Erie Rd. Co., 90 
N. Y. App. Div. 502. That he was paid by the defendant is not material. 
Woodhull v. Mayor, etc., of Brooklyn, 150 N. Y. 450. The patrolman could 
not be the servant of the defend< ot while performing acts as an officer of the 
state. Railway Co. v. Hackett, 58 Ark. 381. 


ATTACHMENT — OF REALTY — EFrFect. — The plaintiff, having brought an 
action in a federal court, attached certain realty of the defendant. Later, a 
receiver under state insolvency proceedings against the defendant took posses- 
sion of the property, and instituted proceedings in the state court to enjoin the 
federal marshal from interfering therewith. The plaintiff moved the federal 
court to enjoin the action of the receiver. He/d, that the motion must be de- 
9 “meaned v. National Salt Co., 139 Fed. Rep. 684 (Circ. Ct., E. D., 

It is generally recognized that comity forbids interference by one court of 
concurrent jurisdiction with property in the ‘* possession ” of another. Buck v. 
Colbath, 3 Wall. (U.S.) 334. The case under consideration turns on the ques- 
tion whether such “ possession ” is obtained by the attachment of realty. The 
court holds that it is not; and this result is supported by another circuit court 
decision. Re Hall & Stilson Co., 73 Fed. Rep. 527. But it is as squarely 
opposed by a holding and a strong dic¢um in circuit courts of appeal. Gates v. 
Bucki, 53 Fed. Rep. 961; Southern, etc., Co. v. Folsom, 75 Fed. Rep. 929. 
Though the federal authorities are divided there are several state dicta to the 
effect that there is no possession in a court by virtue of the attachment of 
realty. Scottv. Manchester Print Works, 44 N.H. 507. It is true that in the 
case of personalty attached and corporeally taken into the possession of an 
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officer. an attempt by another court to take custody of the same goods would 
precipitate an unseemly physical struggle. Yet no such result need follow in 
the case of realty where actual possession is never taken onattachment. There- 
fore the policy of the rule of non-interference does not apply. 


ATTORNEYS — COMPENSATION AND LIEN — LIEN ON FUND RECOVERED 
FOR PERSON OTHER THAN CLIENT. — Minority stockholders of a corporation 
brought action against certain directors, with whom the corporation was joined 
as defendant, to recover dividends wrongfully paid. After commencement of 
the action, but before trial, the defendant directors repaid to the corporation 
the full amount claimed. e/d, that the plaintiffs’ attorneys are not entitled to 
have their claim for compensation declared a lien thereon. Matter of Meighan, 
106 N. Y. App. Div. 599. 

The New York Code of Civil Procedure, § 66, gives an attorney a lien upon 
his client’s cause of action that cannot be affected by any settlement between 
the parties before judgment. But here the attorneys were not retained by the 
corporation ; and the general rule is that an attorney must look to his client 
alone for his fee, not to other persons who may be benefited by the action. 
Scott v. Dailey, 89 Ind. 477. It is true that the minority stockholders merely 
set the judicial machinery in motion, and that in effect the action is that of the 
corporation. Pom. Eq. Jur., 3d ed., § 1095. And doubtless they should be 
given the right of reimbursement for reasonable attorney’s fees from the fund 
recovered in an action which the corporation should have brought. Meeker v: 
Winthrop Iron Co., 17 Fed. Rep. 48; and see 7rustees v. Greenough, 1o5 U.S. 
527. But the attorneys should look to their clients for remuneration, and not 
be given a direct lien ‘on this fund. If the minority stockholders had agreed 
that their attorneys should have one-quarter of the judgment recovered, no one 
would maintain that the attorneys would have a lien for this amount against the 
fund paid to the corporation. There is, however, direct authority against this 
decision. Grant v. Lookout Mountain Co., 93 Tenn. 691; Central Rd., etc., of 
Georgia v. Pettus, 113 U. S. 116, 124. 


ATTORNEYS — COMPENSATION AND LIEN— PRIORITY OVER RIGHT OF 
SET-OFF.— The defendant had obtained a judgment against the plaintiff for 
costs. In the same cause of action, though upon an independent appeal 
in a different court, the plaintiff secured a judgment against the defend- 
ant upon which her attorney claimed a lien for disbursements. ‘The defend- 
ant’s motion to set off his judgment against the plaintiff's judgment was 
denied. The defendant appealed. /e/d, that the attorney's lien has priority 
over the right of set-off. Smith v. Cayuga Lake Cement Co., 107 N. Y. App. 
Div. 524. 

The conflict in England on this question between the courts of Common 
Pleas and the King’s Bench was finally settled after the Judicature Acts of 1873 
in favor of the equitable rule that the attorney’s lien is subject to a set-off. See 
Jones, Law oF LIENS, 2d ed., § 215. There is a singular conflict in this 
country. If the client has assigned the judgment to his attorney before an 
attempt at set-off has been made, the attorney’s right will defeat the set-off. 
Ripley v. Bull, 19 Conn. 53; contra, Fitzhugh v. McKinney, 43 Fed. Rep. 461. 
But if no such assignment has been made, the courts are about evenly divided 
as to whether the lien is prior. The New York court has already allowed the 
lien to prevail when the judgments were rendered in separate actions although 
between the same parties. This court now applies the rule where the judg- 
ments are rendered in the same action. The attorney’s lien is a derivative 
claim depending upon the interest of his client in the judgment. If this in- 
terest in the hands of the client is subject to an existing right of set-off, 
logically it is difficult to see how the attorney has a greater right. Cf ational 
Bank of Winterset v. Eyre, 8 Fed. Rep. 733. 


BANKRUPTCY -— PREFERENCES— GIVING POSSESSION UNDER A PRIOR 
BILt OF SALE. — More than four months before bankruptcy, A gave B a bill 
of sale of her stock in trade as security for a loan, but the bill of sale was not 
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recorded, nor did B take possession. Within four months of bankruptcy pro- 
ceedings, A gave B possession of the goods under the bill of sale, being at that 
time, as B had reasonable ground to believe, insolvent. He/d, that the trans- 
action does not constitute a preference. Christ v. Zehner, 61 Atl. Rep. 822 
(Pa.). 

For a discussion of the principles involved, see 18 HARV. L. REv. 606. 


BANKRUPTCY — PREFERENCES — SECURED CREDITORS. —A contract for 
a sewer, let in September, 1903, by a municipal corporation, provided for with- 
holding ten per cent of the monthly payments, and gave the corporation’s 
engineer authority to order direct payment by the city to firms supplying ma- 
chinery to the contractor, if there was redsonable cause to believe he was 
unduly delaying payment. In October, 1904, the contractor was adjudicated 
bankrupt on his own petition. The engineer thereafter directed payment to a 
machinery firm. edd, that the power conferred on the engineer is not annulled 
by the contractor’s bankruptcy, and the trustee in bankruptcy cannot prevent 
payment by the city. Ju re Wilkinson, [1905] 2 K. B. 713. 
he English Bankruptcy Act makes voidable payments or transfers of prop- 
erty by the.bankrupt during three months prior to bankruptcy proceedings, if a 
preference was intended. 46 <‘& 47 Vict. c. 52, § 48. Had the contract in the, 
‘ge case been made during the statutory period, it could have been avoided 
y the trustee, if the intent to prefer existed. Or if the consideration for the 
contract had been given by the bankrupt within the three months, there would 
also have been a preference except in jurisdictions where a transfer is valid if 
contracted for before the statutory period. See Marvin v. Bushnell, 36 Conn. 
353- But in the present case, before this period began, the bankrupt had per- 
formed his part of the contract, and sufficient funds had been retained by the 
corporation from which to make es One creditor got a priority after 
bankruptcy, but it was not caused by an act of the bankrupt done within the 
statutory period by himself or through an agent. He transferred his property 
before the time when the trustee can set his transactions aside on the ground 
of preference. There was no fraud, for sufficient consideration was received. 


BILLs AND NOTES — CHECKS — RIGHT OF SET-OFF BY DRAWER OF DIs- 
HONORED CERTIFIED CHECK. — The drawer of a check had it certified before 
delivery to the payee. Before it was presented, the bank stopped payment and 
the check was dishonored. The drawer recovered the check from the payee 
upon paying its face value. He/d, that the payee is the bank’s creditor at the 
time of insolvency, and the drawer, who becomes a creditor afterwards, cannot 
set off the amount: of the check against his indebtedness to the bank. One 
justice dissented. Schlesinger v. Kurzrok, 94 N. Y. Supp. 442. 

A bank, by certifying a check, puts itself in the position of the acceptor of a 
bill of exchange and becomes primarily liable to the holder. Merchants’ Bank 
v. State Bank, to Wall. (U. S.) 604; N. Y. Neg. Inst. Law, § 323. But the 
position of the court is not sound in considering the drawer in the present case 
as a mere outsider acquiring a claim against the bank after its insolvency. 
The drawer of a check who has it certified before delivery to the payee, is still 
liable to the holder. Minot v. Russ, 156 Mass. 458. He is not liable on 
the original debt, however, for the payee surrenders his direct claim against 
the drawer for a direct claim against the bank and a secondary claim against the 
drawer. The cases show that the drawer’s liability is the same as that of the 
drawer of a bill of exchange. He is surety for the acceptor and liable onl 
after the acceptor defaults. A surety can set off his payments made in behalf 
of the principal against his indebtedness to the principal, even though such 
payments are made after the latter’s insolvency. poy, tes v. McKasy, 65 
Minn. 426. The minority opinion, therefore, seems to be correct. 


BILLs AND Notes — DeFEenses — NOTICE TO INDORSER. — The holder of 
a promissory note, excused under the Negotiable Instruments Law from pre- 
sentment for payment because of the death of the maker and the non-appoint- 
ment of a personal representative, brought an action against the indorser. He/d, 
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that the holder is not also excused from giving notice of dishonor to the 
indorser. Reed v. Spear, 107 N. Y. App. Div. 144. 

At common law when no place of payment was specified, before the indorser 
could be charged, presentment had to be made to the personal representative of 
a deceased maker, or if none had been appointed, at the maker’s house. Price 
v. Young,1 Nott & M. (S. C.) 438. In no case did the death of the maker 
dispense with the necessity for notice of dishonor to the indorser. Oriental 
Bank v. Blake, 22 Pick. (Mass.) 206. By the Negotiable Instruments Law, 
adopted in New York, presentment otherwise than to the deceased maker’s 
personal representative is excused. L. 1897, c. 612, §§ 136, 142. But when 
presentment is thus excused the instrument is regarded as dishonored by non- 
payment just as though payment had been refused. /did. § 143. So although 
there is no express provision covering this point, yet as the common law rule 
that notice of dishonor must be given the indorser is embodied in the Negoti- 
able Insiruments Law, §§ 160, 186, with certain exceptions not applicable here, 
the present decision is undoubtedly a sound construction of that law. 


BILLS OF PEACE— BILL BY ASSIGNEE OF A CORPORATION FOR UNPAID 
STock SUBSCRIPTIONS. — /Ze/d, that the assignee of an insolvent corporation 
may join its stockholders in a single bill in equity to recover the unpaid 
balances of their stock subscriptions, although no accounting is necessary since 
it will require all unpaid subscriptions to pay the debts. Cook v. Carpenter, 
Appeal of Lipper, 61 Atl. Rep. 799 (Pa.). 

Although it is commonly said that equity will take jurisdiction to prevent a 
multiplicity of suits, the cases are not harmonious as to the precise limits of the 
doctrine. Most authorities require that there must appear at least a question 
common to all the actions. Hale v. Allinson, 188 U.S. 56. And such seems 
to be the law in Pennsylvania. Young's Appeal, 3 Penny. (Pa.) 463; Pro- 

rietors’ School Fund v. Heermans, 1 Kulp (Pa.) 469; but cf Cumberland 

alley Rd. Co.'s Appeal, 62 Pa. 218. Nor is it sufficient that the separate 
rights arose in connection with the same general transaction. Zhe Lehigh 
Valley R. R. Co.v. McFarlan, 30 N.J. Eq. 135, 31 N. J. Eq. 730. Thus, 
bills have been allowed by a creditor or receiver against stockholders to 
determine such common questions as the necessity for a call, or the amount of 
assessment when stockholders’ liability is limited. See Pfohk/ v. Simpson, 
74 N. Y. 137. In the rare instances in which pecuniary relief has been 
granted in this form of action in equity, the various claims appear to have been 
for liquidated amounts. See The German, etc., Ins. Co. v. Van Cleave, 191 Ill. 
41o. Since in the principal case the obligations are upon separate coritracts 
and no common controversy of law or fact is disclosed, the equity of the bill 
must be in avoiding many suits for liquidated claims. But it seems that the 
legal remedies for such claims are not yet considered inadequate. Cf Hale 
v. Allinson, supra, 102 Fed. Rep. 790, 793. 


CEMETERIES — LIFE TENANT’S RIGHT TO GRANT BuriAL Permits. — The 
owner of a tract of land, on which he had conducted a private cemetery, deeded 
it to trustees for the use of his wife for life. Aedd, that the life tenant has the 
right to continue granting burial permits, which confer a permanent right to the 
use of the soil for the purposes of graves. Hill v. Moore, 33 Wash. L. Rep. 
549 (D.C., Sup. Ct.). See NOTES, p. 205. 


CHARITIES — BEQUESTS — TO UNINCORPORATED SOCIETIES. — A testator 
made a bequest to an unincorporated Spiritualist society “to be used by said 
society in such manner as it may deem most expedient for the development 
and advancement of spiritualism at Freeville, Tompkins County, N. Y.” He/d, 
that the gift fails. Fralick v. Lyford, 107 N. Y. App. Div. 543. See 
NOTES, p. 202. 


CONSTITUTIONAL LAW — OBLIGATION OF CONTRACTS — INTERPRETATION 
BY SUPREME CouRT. — Under a constitutional provision which invested the 
legislature with full power to correct abuses by public service companies, the 
legislature passed a law empowering municipalities to fix a maximum water 
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rate, with the provision that this should in no case interfere with existin 

contracts. The Supreme Court of Florida decided that the constitutiona 
power conferred upon the legislature could be exercised only in its entirety and 
that the exception regarding existing contracts was void. He/d, that this 
interpretation of the state constitution was a possible one and that the United 
States Supreme Court would not interfere. Zhe Tampa Water Works Co. 
v. The City of Tampa, U.S. Sup. Ct., Nov. 13, 1905. 

The only question before the Supreme Court was whether the interpretation 
which the Florida court put upon the constitutional clause in deciding that 
it meant that the legislature must exercise its full power, if any, was so un- 
reasonable that it should be reversed. Ordinarily, when a legislative body is 
expressly invested with full power, the part which it refrains from exercising 
is inoperative. /’/ntire v. Wood, 7 Cranch (U.S.) 504. Hence, on a fair 
interpretation of the constitutional clause, the conclusion of the Florida court 
was wrong and, as a matter of strict logic, should have been overruled. But, 
in view of the very numerous instances in which the Supreme Court has 
refused to reverse questionable decisions of state courts on the ground that 
such decisions represent a possible view of the contention, the Supreme Court 
reluctantly declined to overrule the state decision. This case, therefore, 
illustrates the length to which the Supreme Court will go in sustaining a 
decision of a state court. 


CONSTITUTIONAL LAW—SEPARATION OF POWERS — DELEGATION OF 
LEGISLATIVE Power. — A statute provided that fish commissioners might pro- 
hibit any discharge of sawdust into a stream if they determined that it occa- 
sioned injury to edible fish. Ae/d, that this is a delegation of legislative power, 
but is not unconstitutional. Commonwealth v. Sisson, 33 Banker & Tradesman 
2216 (Mass., Sup. Ct., Oct. 17, 1905). See NOTES, p. 203. 


CONTRACTS — CONSTRUCTION — IMPLIED PROMISE TO FURNISH: REASON- 
ABLE AMOUNT OF WoRK. — Without notice to its employees, the defendant 
company shut down. The plaintiff, one of the employees thereby thrown out 
of work, brought suit against the company, claiming damages under his con- 
tract for piece work. edd, that the plaintiff can recover, since the contract of 
employment contained an implied promise to furnish a reasonable amount of 
work. Devonald v. Rosser, 93 L. T. R. 274 (Eng., K. B., June 6, 1905). 

For a consideration of the principles involved, see 19 Harv. L. REv. 133. 


CONTRACTS OF AFFREIGHTMENT — FREIGHT — JUSTIFIABLE ABANDON- 
MENT OF SHIP. — The owners of a vessel contracted to carry a cargo of lumber 
from Pensacola to Montevideo, freight payable on delivery at the port of 
destination. The ship encountered heavy gales and was justifiably abandoned. 
The derelict was brought by salvors to Boston, where both ship-owner and 
cargo-owner applied for possession of the cargo, which, however, was later sold 
under an order of court upon allegation that it was diminishing in value. | 
The ship-owner filed a libel for freight on the ground that he was ready and 
willing to go on with the contract, but had been prevented. He/d, that he can 
not recover. Zhe Eliza Lines, U. S. Sup. Ct., Oct. 30, 1905. See Notes, 
200. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — POWER 
OF WATER COMPANY TO MORTGAGE FRANCHISE IN NATURE OF EASEMENT. — 
A water company, having a franchise to maintain pipes in the streets of a city 
to supply the city with water, mortgaged all its property and franchises. He/d, 
that the franchise constitutes an easement which may be mortgaged and which 
cannot be taken away from the mortgagee by a decree against the company 
annulling the franchise, entered in a suit begun after the mortgage was given 
and in which the mortgagee was not joined. Farmers’ Loan & Trust Co. 
v. Meridian Waterworks Co., 139 Fed. Rep. 661 (Circ. Ct. S. D., Miss.). 

Power to mortgage its property is, generally, an implied power of a corpora- 
tion. Aurora Agricultural Society v. Paddock, 80 Ill. 263. Such power is, 
however, by the weight of authority, denied to corporations undertaking a 
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— duty; on the ground that the corporation might-thereby disable itself 
rom performing that duty. Commonwealth v. Smith, to Allen (Mass.) 448. 
By the weight of authority, also, the franchises of a corporation (other than 
the franchise to be a corporation, which is clearly inalienable) may not be 
mortgaged without legislative consent. Coy, v. Black Hawk Gold Mining 
Co., 65 N. Y. 43; Memphis R. R. Co. v. Commissioners, 112 U. S. 609. The 
case discussed illustrates two tendencies: first, to restrict the old rule for- 
bidding public corporations to mortgage, such restrictions being either by 
statute or by the action of courts in confining the rule to corporations given 
the power of eminent domain or exclusive rights; and secondly, the tendenc 
to hold franchises of this nature transferable. See Hunt & Bro. v. Memphis 
Gaslight Co., 95 Tenn. 136; Mew Orleans, etc., R. R. Co. v. Delamore, 114 
U.S. 501. The doctrine restricting the alienation of corporate property and 
franchises had its birth in the days when corporations were commonly created 
by special act and when they might truly be said to have a personal duty to the 
state in respect to the privileges granted to them specially. As to-day the 
creation of corporations by special legislation is exceptional, the reason for 
the old rule has passed away, and the rule itself may well be abandoned. 


DEATH BY WRONGFUL AcT — STATUTORY LIABILITY — RIGHTS OF Non- 
RESIDENT ALIENS. —A statute authorized an administrator to maintain an 
action “ for the benefit of the decedent’s husband or wife, and next of kin,” to 
recover for pecuniary injuries resulting to such persons from a wrongful act 
causing the decedent’s death, against a defendant who “ would have been liable 
to an action in favor of the decedent . . . if death had not ensued.” The 
plaintiff sued the defendant, whose negligence caused the death of the plaintiff's 
intestate, in behalf of the widow and next of kin, who were non-resident aliens. 
Held, that the plaintiff can recover. Adfson v. The Bush Co., Lim., 182 N. Y. 


3. 

The legislation of most states, including New York, creating liability for 
death by wrongful act, copies, in its principal features, the English Act of Lord 
Campbell. The‘effect of that statute is to create a new right of action, which 
vests in the personal representative and is not part of the decedent’s estate. 
Pym v. Great Northern Ry. Co., 4 B. & S. 396. The class of beneficiaries is, 
therefore, determined solely by the interpretation of the statute. In holding 
that a non-resident alien is included, the present case follows an earlier decision 
of a lower court. Zanas v. Municipal Gas Co., 88 N. Y. App. Div. 251. The 
English authorities upon this question are in conflict. See Adams v. British, 
etc., Steamship Co., [1898] 2 Q. B. D. 430; Davidsson v. Hill, [1g01] 2 K. B. 
D. 606. Most American courts permit non-resident aliens to recover under 
similar statutes. /udhall v. Fallon, 176 Mass. 266; contra, Deni v. Pennsyl- 

vania R. Co., 181 Pa. 525. The language of these statutes seems to define the 
class of beneficiaries independently of residence or nationality. The contrary 
decisions rest upon a doctrine that statutes of a state are presumed, in the ab- 
sence of express language, to apply only to persons within its territorial juris- 
diction. See McMillan v. Spider Lake, etc., Co., 115 Wis. 332, 337- While this 
rule of construction may be applicable to statutes imposing burdens, because of 
the inability of a state to fasten obligations upon aliens outside its territorial 
jurisdiction, no such reason exists for a similar interpretation of statutes con- 
ferring benefits. 


Divorce — ALIMONY — PAYMENT AFTER DEATH OF HusBAND. — The 
plaintiff was granted a divorce from her husband with alimony during her life, 
secured by a mortgage executed by her husband and the defendant. The 
plaintiff sued to recover alimony accruing since her husband’s death. Aedd, 
that she cannot recover. Walson v. Hinman, 182 N. Y. 408. 

For an adverse criticism of the holding of the Appellate Division which is 
here reversed, see 18 HARV. L. REV. 541. 


DomicILE — MARRIAGE OF INFANT. —An infant whose parents were 
domiciled in Victoria was married in a foreign jurisdiction, where there was 
evidence tending to show his intent to settle. Upon divorce proceedings 
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instituted in Victoria it became important to determine his domicile. He/d, 
that although the respondent has been married, still, as he is an infant, he is 
er see of changing his domicile. Robertson v. Robertson, [1905] Vict. 

R. 546. 

The court seems to lay down as an absolute rule that no infant can 
acquire a new domicile. It is hard to see why on principle this should be 
true in the case of an emancipated infant, who is entirely separated from his 
parents. It is clear that the settlement of an emancipated minor does not follow 
that of his father. St. Michael's, Norwich v. St. Matthew's, Ipswich, 2 Stra. 
831; Lowell v. Newport, 66 Me. 78. On the contrary, such a minor may 
acquire a new settlement of his own. Ludec v. Eastport, 3 Me. 220. The 
statutes governing the acquisition of a settlement require a residence, which is 
usually construed as “domicile.” Adington v. North Bridgewater, 40 Mass. 
170. Therefore this would furnish authority for allowing an emancipated 
minor to acquire a new domicile of his own. It can hardly be said, however, 
that marriage alone works the emancipation of a minor. But in the ordinary 
case, where a minor after marrying establishes a home of his own, supporting 
himself, he does become emancipated. Sherburne v. Hartland, 37 Vt. 528; 
see also Rex v. Wittoncum Twambrookes, 3 T. R. 355. Though the point 
is disputed, it seems that the same would be true in the case of a minor 
married without his parents’ consent. Commonwealth v. Graham, 157 Mass. 
73. Thus the minor might by his marriage be enabled to acquire a new 
domicile. Cf Succession of Robert, 2 Rob. (La.) 427. 


Equity — INJUNCTION — RIPARIAN RIGHTS. — A corporation proposed to 
divert water from the Passaic River, at a point above the navigable portion, 
into New York to sell. The state of New Jersey, through the Attorney Gen- 
eral, sought an injunction. edd, that the state, by virtue of owning the bed of 
the navigable portion of the Passaic River, is entitled, as a riparian proprietor, 
to an injunction to restrain the defendant from taking the water outside the 
state. gaa Atty. Gen. v. Hudson Water, etc., Co., 61 Atl. Rep. 710 

N. J., Ch.). 

¢ The doctrine is a novel one, that the state has the rights of a “riparian pro- 
prietor ” through ownership of the bed of the navigable portion of a stream. 
The words, “ riparian rights,” suggest that ownership of the bank is a neces- 
sary element. And this view is supported by the English rule that these rights 
do not depend on ownership of the soil under the stream. Lyon v. Fishmon- 
ers Co.,t App. Cas. 662. Riparian rights and restrictions, moreover, seem to 
Sees arisen Sons the benefit conferred by the stream upon the riparian tract. 
So a riparian owner may make a reasonable use of the water, such right of user 
being an incident to the soil, and passing therewith. Union M. and M. Co.v. 
Ferris, 2 Saw. (U. S.C. C.) 176. He is entitled to the natural flow, save for 
reasonable use by proprietors above. Tyler v. Wilkinson, 4 Mas. (U. S. 
C. C.) 397. But he may not assign his rights in gross. Stockport Water 
Co. v. Potter, 3 H. & C. 300. Nor may he use the water beyond the riparian 
tract. Moulton v. Newburyport Water Co., 137 Mass. 163. In the case at 
hand apparently none of the usual riparian benefits are conferred upon the 
stream-bed; and so the reason for extending riparian rights to the owner 
thereof fails. The decision, however, may be supported on the ground of the 
state’s right to object to improper interference with a navigable stream, even 
though such interference took place beyond the limits of the state, or above the 
navigable portion. Cf. Pennsylvania v. Wheeling, etc., Bridge Co., 13 How. 
(U.S.) 518; United States v. Rio Grande Irrigation Co., 174 U.S. 690; Mis- 
sourt v. Lllinois and Chicago District, 180 U. S. 208. 


FALSE IMPRISONMENT — CiviL LIABILITY — LIABILITY OF JUDICIAL OFFI- 
CER. — The defendant, a justice of the peace, issued a warrant returnable before 
himself, instead of before a justice in the town where the offense was com- 
mitted, as required by statute. In spite of objection, he tried and convicted 
the plaintiff. This conviction was afterwards reversed. He/d, that the warrant 
did not confer jurisdiction over the plaintiff, and that the defendant is liable in 
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a civil action for false imprisonment. McCarg v. Burr, 106 N. Y. App. 
Div. 275. 

The defendant committed two errors: first, in — an arrest under a 
defective warrant, and secondly, in convicting without jurisdiction. The issuing 
of a warrant, void on its face, is a wrongful exercise of a ministerial, as distin- 
guished from a judicial, function, for which a justice is civilly liable. Blythe v. 
Tompkins, 2 Abb. Pr. (N. Y.) 468. Thesentence purported to be a judicial act, 
which is absolutely privileged. CooLrEy, TorTs, 2d ed., 477. But the fact that a 
judge assumes jurisdiction does not of itself make his acts thereunder judicial. 
The Case of the Marshalsea, 10 Co. 369. The warrant being defective in sub- 
stance, not merely in form, gave no jurisdiction in fact over the plaintiff. W<d/s 
v. Whittier, 45 Me. 544. The tendency, however, is to accord a presumption of 
jurisdiction, even to inferior courts. Zhompson v. Jackson, 93 1a. 376. In the 
a case the assumption of jurisdiction did not arise from a mistaken fact, 

ut from an error of law, on which two opinions could not honestly be enter- 
tained by reasonable men, and so the presumption of jurisdiction should not 
protect the defendant. Cf Grove v. Van Duyn, 44N. J. L. 654; see also 12 
Harv. L. REv. 352 ; 13 #b¢d. 407. The criterion suggested for rebutting the 
presumption, analogous to that applied on motions to set aside verdicts, protects 
a judge from the consequences of omg error of judgment, unless totally unrea- 
sonable, but leaves him answerable for the commission of a wrong that is 
practically wilful. 


HuSsBAND AND WIFE — RIGHTS AND LIABILITIES OF HUSBAND AS TO 
THIRD PARTIES — LIABILITY OF HUSBAND FOR MAINTENANCE OF INSANE 
WIFE In Pusiic AsyLum. — The trustees of a county insane asylum peti- 
tioned for an order to compel the defendant to pay a certain sum weekly for 
the support of his insane wife in the asylum, to which she had been committed 
by the proper public authorities. He/d, that the defendant is not liable. Rich- 
ardson v. Stuesser, 103 N. W. Rep. 261 (Wis.). 

The common law liability of a husband for necessary expenses incurred by 


his wife after she has left his bed and board rests ag an implied contract, 


which is raised only where her departure is ascribable to his wrongful act or 
default. ScHOULER, HUSBAND AND WIFE, § III. In the present case the 
husband is clearly guilty of no wrong, whether he sets in motion the machinery 
of the law, or merely yields, ge reluctantly, to the action of the public 
authorities in confining his wife. Thus there seems to be no ground for raising 
the implied contract, which alone, in the absence of a statute, should make the 
husband liable. Cf. County of Delaware v. McDonald, 46 lowa, 170; contra, 
Goodale v. Lawrence, 88 N.Y. 513. There is a decided conflict of authority on 
the question involved; but the reasoning of the principal case seems sound, as 
public policy, which seeks at once the protection of the insane and of the com- 
munity, demands that no selfish fear of liability on the husband’s part shall 
block the effect of the wholesome legislation which requires the commitment of 
the insane to a public institution. See Baldwin v. Douglas County, 37 Neb. 283. 


INSURANCE — COMMENCEMENT, DURATION, AND TERMINATION OF LIABIL- 
ITY — INEVITABLE LOSS WITHIN PERIOD OF RISK. — A warehouse and goods 
therein were insured until April 1, 1902, noon. Held, that even though the 
destruction of the warehouse by fire appeared inevitable during the time limit 
of the policy, the company is not liable for loss to the goods if fire did not actu- 
ally start in the warehouse until after April 1, 1902, noon. Rochester German 
Ins. Co. v. Peaslee Gaulbert Co., 87 S. W. Rep. 1115 (Ky., Ct. App.). 

A careful search of the authorities stamps this case as one of first impression. 
The court clearly points out that the liability of the insurer is for actual loss, 
and not for damage the imminence or certainty of which existed during the 
term fixed in the policy. The conclusion reached harmonizes with other 
branches of insurance law. See 17 GREEN BAG 674. So, where one insured 
against death in fact survives the term of the contract, no recovery can be had, 
even though he was attacked with a fatal disease before the expiration of the 
policy. See Howell v. Knickerbocker Life Ins. Co., 44 N. Y. 276; Lockyer v. 
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Offer, 1 T. R. 252, 260. Similarly, to allow any recovery in marine insurance 
the vessel must have suffered loss during the term of the policy, and the extent 
of such recovery is restricted to the magnitude of the loss incurred during this 
term, though there be a subsequent total destruction. Howedl v. Protection 
Jns. Co., 7 Oh. (pt. 1) 284. Accordingly, if the ‘‘ death wound ”’ so received 
rendered subsequent total loss inevitable, indemnity for total loss should be al- 
lowed, for the property was thereupon rendered valueless. See Cott v. Smith, 
3 Johns. Cas. (N. Y.) 16; Duncan v. Great Western Co., ; Abb. Pr. (N. Y.) 
N. S. 173. The court remarks odd¢er that a similar rule of damages would have 
been applied if the fire making total destruction inevitable had, in fact, attacked 
the warehouse during the life of the policy. But if the goods were insured as a 
separate risk, they are as much a separate subject of insurance as two adjoining 
buildings under separate policies. And the very basis of this decision is that 
fire must have attacked the insured property itself, and that vast depreciation 
caused by imminent danger from fire, which has merely seized contiguous prop- 
erty, gave no right to damages. 


JUDGMENTS — RIGHT OF ASSIGNEE TO SUE FOR BREACH OF OFFICER’S 
Duty. — Held, that the assignment of a judgment does not pass to the assignee 
the judgment creditor’s right of action against an officer for misconduct which 
occurred prior to the assignment. Commonwealth ex rel. Vicars v. Wampler, 
51 S. E. Rep. 737 (Va.). 

On the question here involved, the authorities are squarely in conflict. Cf 
Redmond v. Staton, 116 N.C. 140; Citizens’, etc., Bank v. Loomis, 100 Ia. 2 
It is generally admitted that the assignment of a judgment necessarily carries 
with it “all the beneficial interest of the assignor in the judgment, and all its 
incidents.” See FREEMAN, JUDGMENTS, 4th ed., § 431. But “incidents,” in 
its accepted meaning would not include a mere collateral right of action against. 
a public officer, since such right of action is in no legal sense a security for the 
debt. See Commonwealth for Faris v. Fuqua, 3 Litt. (Ky.) 41. Obviously 
justice requires that if the assignee of the judgment has suffered by its depre- 
ciation caused by an officer’s breach of duty, he should be allowed to recover 
damages from the offending officer. Yet the legal claim against the officer, un~ 
doubtedly resting in the assignor prior to the assignment, can hardly have been 
transferred. The logical solution of the difficulty would seem to be that the 
assignor becomes constructive trustee of the claim for the benefit of the assignee. 
This being the situation, the assignee or beneficiary would in many jurisdictions 
be allowed to sue directly at law under the common statute providing that 
actions “ shall be prosecuted in the name of the real party in interest.” 


LANDLORD AND TENANT — RENT — DISTRAINT OF CROWN PROPERTY. — 
A government horse used in the South African War was lent to a yeoman, 
onl: later was seized and sold under distress for the yeoman’s rent. The gov- 
ernment appealed from an adverse decision in an action for illegal distress. 
Held, that the appeal should be granted, since crown property on a subject’s 
land cannot be distrained for rent. Secretary of State for War v. Winne, 22 
T. L. R. 8 (Eng., K. B., Oct. 26, 1905). 

Although no modern decisions on this point have been found, the doctrine of 
the case is supported by the ancient writers, and seems sound on principle. 
Where the crown was a tenant, the landlord was unable to distrain for rent. 
9 Vin. Abr.,.2d ed., 125; Brook Abr., pl. 46. Crown cattle damage feasant 
could not be distrained. Rex v. Prior de Okeburne,P.22E.1. If courts would 
not allow distress in that case, where the crown was at fault, they surely would 
not have allowed it in the case under discussion, where the crown was blameless. 
Sound principles demand the same result. The i ge must be absolutely 
unhampered in the use of its own property. For that reason, a state is not 
allowed to tax property belonging to the federal government. Similarly, nei- 
ther federal nor state nor county property, retaining its public nature, can be 
levied on or sold under an execution. Mayrhofer v. Board of Education, 89 
Cal. 110. For the same reason distress should not be allowed. 
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LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — STATEMENTS OF 
INTENDED WITNESS TO ATTORNEY AND CLIENT. — The defendant made 
defamatory statements to an attorney and his client in the course of their pre- 
liminary interview with him as a prospective witness. /e/d, that the defendant 
is protected by the same privilege which would shield him as a witness on the 
stand. Watson v. M Ewan, [1905] A. C. 480. 

It is now well settled that the defamatory words of a witness on the stand 
made with reference to the matter at issue are absolutely privileged. Dawkins 
v. Lord Rokeby, L. R. 7 H. L. 744. In the United States, however, the 
qualification is generally added that the statements must be pertinent to the 
enquiry. McDavitt v. Boyer, 169 Ill. 475. A few judicial expressions to 
the effect that this privilege is confined to the case of a witness while testifying 
on the stand were clearly made with no thought of the present situation. See 
Seaman v. Netherclift, 2 C. P. D. 53, 56. The answer to the question now 
raised, whether the absolute privilege of witnesses on the stand should be ex- 
tended to preliminary examinations by attorneys, must depend on considerations 
of public policy. The judgment and reasoning of the court seem well grounded. 
Witnesses will not submit to a preliminary examination, through which the 
progress of trials is so much facilitated, if they are liable for statements then 
made. The public benefit obtained by the protection of the intended witness 
seems greatly to outweigh the little harm likely to result from a defamatory 
communication made only to an attorney and his client. For any republication, 
og may, of course, be liable. ODGERS ON LIBEL AND SLANDER, 4th ed., 
165. 


LirE EsTATES — RESIDUARY BEQUEST OF CHATTELS PERSONAL FOR 
Lire. — A testator bequeathed the residue of his chattels personal to his wife 
for life. AHe/d, that the wife takes a life interest only. Walker v. Hill, 60 Atl. 
Rep. 1017 (N. H.). 

The English and American authorities agree that a gift by will of personal 
chattels for life, with a limitation over, conveys to the first legatee an interest 
for his life only. Vachel v. Vachel, 1 Ch. Cas. 129; Smith v. Bell, 6 Pet. 
(U. S.) 68. The case in which a chattel personal is bequeathed for life, without 
a limitation over, has not arisen in England ; but numerous American decisions 
hold that under this form of bequest also the interest continues during the 
7 life only. Black v. Ray, 1 Dev. & B. (N. C.) 334; Anonymous, 
2 Hayw. (N.C.) 161. These principles apply gy | where the bequest is of a 
residue as distinguished from a specific chattel. Smith v. Bell, supra. The 
technical nature of this life interest is a question on which the decisions are 
silent. The interest cannot be a legal estate, because the common law recog- 
nized no tenure and hence no estates in chattels personal. See 2 POLLOCK 
MAITLAND, Hist. OF ENG. Law, 2d ed., 182; Welsch v. Belleville Savings 
Bank, 94 Ill. 191, 204. The American decisions holding that a reversion exists 
when no limitation follows the bequest, negative the possibility of regarding 
the first interest as absolute and the limitation over as an executory bequest. 
Perhaps the most accurate form of statement is that the legatee has such an 
interest as entitles him to the use and possession of the chattel during his life. 
See 14 Harv. L. REv. 407-418. 


PARTNERSHIP — PARTNERSHIP PROPERTY — CONVEYANCE TO FIRM IN 
Firm NAME. — A firm continued to transact business under the name of 
“ William Wray,” a deceased partner. Land was purchased with firm money 
for partnership purposes, the deed of conveyance running to “ William Wray 
as grantee. Ye/d, that the legal title to the land vests in the several members 
of the firm as joint tenants. Wray v. Wray, [i905 2 Ch. 349. 

No other English case has been found deciding the effect of a deed of land 
to a partnership in the firm name. In reaching the decision the court implicitl 
relied upon a former case, in which the same point was raised in connection wit 
a chattel mortgage. Maugham v. Sharpe, 17 C. B. (N. S.) 442. The Ameri- 
can decisions in point as to realty show a well defined conflict of authority. 
See 10 Harv. L. REv. 188. The predominant American rule vests title only in 
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those partners whose names appear in the firm name. Holmes v. Jarrett Moon 
& Co.,7 Heisk. (Tenn.) 506; Gille v. Hunt, 35 Minn. 357. A number of 
decisions, however, tend to harmonize with the rule of the English case, which 
clearly commends itself to reason. Hoffman v. Porter, 2 Brock. (U.S. C. C.) 
156; Byam v. Bickford, 140 Mass. 31. A deed of conveyance to be valid 
needs only to describe the grantee with reasonable certainty. Morse & Hough- 
ton v. Carpenter, 19 Vt. 613. Where a firm name collectively represents the 
individual members in usual business transactions, the name of that firm as 
party to a deed of conveyance would seem to describe the individual partners 
as grantees with sufficient certainty. 


PHYSICIANS AND SURGEONS— NECESSITY OF PATIENT’S CONSENT TO 
OPERATION. — The plaintiff consented to allow the defendant to operate on 
her right ear. After anesthetics had been administered, the defendant discov- 
ered that the plaintiff's left ear was in a more serious condition than was her 
right. Consequently he operated upon the left ear. The plaintiff sued him for 
damages for an assault and battery. /e/d, that she may recover, since she had 
not consented to the operation on the left ear. Mohr v. Williams, 104 N. W. 
Rep. 12 (Minn.). 

For a discussion of the principles involved, see 18 HARV. L. REv. 624. 


RIGHT OF SUPPORT — REMOVAL OF SUPPORT — GRANITE QUARRIES. — 
A grantor made a conveyance of land in fee to the defendant, reserving title 
to the granite of which some was gage and afterwards conveyed his remain- 
ing interest in the lot to the plaintiff. Ae/d, that though the plaintiff has title 
to all the underlying granite, he must leave a reasonable support for the surface 
and may quarry only the granite actually exposed to view from time to time. 
Phillips v. Collinsville Granite Co., 51 S. E. Rep. 666 (Ga.). 

Granite is included in the legal meaning of the word “minerals.” Armstrong 
v. Granite Co., 147 N. Y. 495. Unless the conveyance shows a contrary inten- 
tion either in express terms or by strong implication, the owner of minerals 
underlying the surface must mine them so as to leave reasonable support for 
the surface. LINDLEY, MINES, §§ 818, 819. But a conveyance of minerals 
carries with it by implication the right of way over and through the surface 
necessary to mine them. Turner v. Reynolds, 23 Pa. St. 199. As granite can 
be obtained only by means of an open quarry, and therefore without leaving any 
surface support, there is here a conflict of principles. However, in the present 
case some — was exposed when the reservation was made, and conse- 
quently could be quarried. As a reservation will be construed most strongly 
against the grantor, it would not be unreasonable to subordinate the right of 
quarrying to the right of surface support. Harris v. Ryding, 5 M. & W. 60. 
Moreover, a right of way of necessity is implied only when there is no other 
way. LEAKE, LAW OF USES AND PROFITS OF LAND 268. This right is to be 
exercised with due regard to the surface owner. Chartiers Coal Co. v. Mellon, 
152 Pa. St. 286. The decision seems correct; but it is an interesting matter 
for pane as to whether it should be followed where none of the stone is 
exposed. 


SALES — RIGHTS AND REMEDIES OF BUYERS — EFFECT OF ACCEPTANCE 
ON RIGHT TO SUE FOR DEFECTIVE PERFORMANCE. — The Kentucky Court 
of Appeals has recently stood evenly divided on the question, whether, in an 
action by a seller for the price of machinery, acceptance by the buyer waives 
his right to damages for failure to deliver at the time required by the contract. 
— Min. Co. v. Fairbanks, Morse & Co., 87 S. W. Rep. 1121. See NoTEs, 
p. 208. 


TAXATION — PARTICULAR FORMS OF TAXATION — INHERITANCE TAX: 
EQUITABLE CONVERSION OF FOREIGN REAL EstTATE. — A testator gave his 
executor power to sell his real estate situated in another state. At the time of 
his death his personal estate was insufficient to pay his debts and pecuniary 
legacies. He/d, that the foreign real estate is equitably converted, and thereby 
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becomes liable as personalty to a collateral inheritance tax of the state where 
the testator was domiciled. Jn re Vanuxem’s Estate, 61 Atl. Rep. 876 (Pa.). 
See NOTES, p. 201. 


TAXATION — WHERE PROPERTY MAY BE TAXED— PERSONALTY AT DOoM- 
ICILE OF OWNER. — Under a statute authorizing the taxation of “all per- 
sonal estate of corporations organized under the laws of Kentucky whether the 
property be in or out of this State,” a domestic corporation was taxed on cars 
which were used exclusively outside the state. AHe/d, that the tax is unconsti- 
tutional, since it is depriving a person of property without due process of law. 
Union, etc., Company v. Kentucky, U.S. Sup. Ct., Nov. 13, 1905. See 
NOTES, p. 206. 


TAX SALES — REDEMPTION — RIGHTS OF ORIGINAL OWNER AGAINST SUB- 
VENDEE. — A deed was given and recorded for land bought at a tax sale. 
Within the required period, the original owner redeemed, and received the tax 
deed from the purchaser, but did not get a quit-claim deed. After the period 
for redemption, the purchaser at the tax sale sold the property to the plaintiff 
who now claims title as a dona fide purchaser, since he had no actual notice of 
redemption. AHe/d, that the plaintiff has no title, because sufficient notice 
of redemption is presumed from the fact that the purchaser at a tax sale has, 
by the law of the state, only an imperfect title until the period for redemption 
has expired. Bennet v. Southern Pine Co., 51 S. E. Rep. 654 (Ga.). 

The decision can be rested on more fundamental grounds than constructive 
notice. The first purchaser’s title was defeasible on redemption, and redemp- 
tion had been made. At that moment zfso facto the title re-vested in the orig- 
inal owner. Burns v. Ledbetter, 54 Tex. 374. Redemption itself, and not 
record of redemption, defeats the purchaser’s title. Cooper v. Shepardson, 51 
Cal. 298; Fenton v. Way, 40 lowa 196. Even in states that require record of 
redemption, if an owner can prove redemption in fact, a tax deed issued later 
will give no title, though the purchaser did not know of the redemption on 
account of a clerk’s failure to record it. Burke v. Cutler, 78 lowa 299. In 
Georgia there is no provision requiring redemptions to be recorded. See Civ. 
Code, 1895, § 3618. Nor does the statute directing the purchaser to execute a 

uit-claim deed on redemption alter the case. Such statutes are to be construed 
liberally in favor of the parties entitled to redeem. Burton v. Hintrager, 18 
Iowa 348. The Georgia statute provides that the quit-claim deed from the 
purchaser at the tax sale shall be Arima facie evidence of redemption, not that 
redemption cannot be proved in other ways. If redemption is in fact proved, 
as here, then the purchaser, or anyone claiming under him, has lost his title 
absolutely, and that of the original owner must prevail. 


TRUSTS — CREATION AND VALIDITY — TENTATIVE TRUSTS IN SAVINGS 
Bank Deposits. — A spendthrift deposited his money in savings banks in 
the names of his sisters as trustees for his children, and delivered to the trustees 
the bank-books, intending thereby to save his money from being squandered, 
and to have it kept for the support of himself and his family during his life, 
and goto his children at his death. AHe/d, that such deposits create “ ten- 
tative” and not irrevocable trusts during the depositor’s lifetime. Lattan v. 
Van Ness, 95 N. Y. Supp. 97- See NOTES, p. 207. 


TRUSTS— POWERS AND OBLIGATIONS OF TRUSTEES—LIABILITY OF 
TRUSTEE FOR ACTS OF CO-TRUSTEE. —A trustee, with the consent of the 
cestui and the other trustee, sold a part of the ves. Instead of reinvesting the 
proceeds, as was intended, he kept them; showing his co-trustee a forged 
poms of the new stock which he purported to have bought. The cestud 
now brings action against the innocent trustee. e/d, that this trustee was not 
negligent in dealing with his co-trustee and that he is, therefore, not liable for _ 
the defaults of that co-trustee. Shepherd v. Harris, L. R. [1905] 2 Ch. 310. 

If, as in this case, there is no question of connivance or negligence, and if 
there is no special assumption of liability, then by a well settled rule of law, a 
trustee is not liable for the defaults of a co-trustee. Townley v. Sherborne, 
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3 White & Tudor Lead. Cas. Eq. 430. Nor is the trustee’s liability increased 
by his dealing with his co-trustee as an agent. A trustee has power to appoint 
| an agent to do certain ministerial acts, as, for example, to purchase specified 
stock; and one of the trustees may be appointed such an agent. Purdy v. 
Lynch, 145 N. Y. 462; see PERRY, TRUSTS § 404. In appointing and dealing 
with agents, a trustee need exercise only the same amount of care as a reason- 
able man of business would exercise in regard to similar affairs of his own. 
ee v. Gaunt,g App. Cas. t. The trustee here did exercise such reason- 
able care in dealing with his co-trustee as agent, and so is clearly not liable. 


WITNESSES — PRIVILEGED COMMUNICATIONS— REPORT .OF RAILWAY 
AccIDENT. — The defendant company required from its servants a report of 
the particulars of every accident, partly with a view to possible litigation. 
| Held, that documents containing such reports are not privileged. Savage v. 
Canadian Pacific Ry. Co., 41 Can. L. J. 670 (Manitoba, K. B., June 15, 1905). 
The doctrine ef privileged communication between attorney and client is one 

of expediency, since the former must have as full information as possible in 
/ order to protect the interests of the latter. But this doctrine appears to have 
been extended very far in some cases of communications from or to third per- 
sons, which, clearly, should not be privileged unless such pee is necessa 
for the protection of the relation between attorney and client. Glyn v. Caul- 
feild, 3 Mac. & G. 463. The mere fact that a party has, in view of litigation, 
1] obtained a report from a distant agent should not operate to give such party a 
privilege which one who has made a personal investigation under similar cir- 
1] cumstances would not have. Anderson v. Bank of British Columbia, 2 Ch. D. 
Such a report should on principle be privileged only when requested by 
the party’s attorney, or for direct submission to him, with litigation definitely in 
view. Luglish v. Tottie, 1 Q. B. D. 141. The — rightly discounte- 
nanced in the principal case would exempt practically all reports and accounts, 
being kept partly with a view to future possible litigation. It seems that asa 
rule no document made in the ordinary routine of business should be privileged. 
Woolley v. North London Railway Co., L. R. 4 C. P. 602. 


BOOKS AND PERIODICALS. 
I]. LEADING LEGAL ARTICLES. 


THE PERSONALITY OF THE CORPORATION.—To decide cases on the 
authority of decisions that have gone before and the good, sound sense of the 


i situation, without an over-nice inquiry into the fundamental theories of partic- 


ular legal concepts is, perhaps, characteristic of Anglo-Saxon practical minded- 
ness. Decisions are piled on decisions, phrases embodying slothful reasonin 
i} become threadbare by repetition, before the field is canvassed for a ration 


Bi basis of the authorities or for a recognition of diverse conceptions expressed in 


conflicting authorities. That a definitely conceived theory may involve conclu- 
sions radically different from those obtained by a blind groping for results is 
probably nowhere more vitally true than in the law of corporations. The mul- 
tiplication of questions presented and the extent to which corporations enter 
into the present social organization compel, for an intelligent dealing with the 
problems involved, too long neglected inquiries into the corporate idea. 


it} ' Several theories of corporateness have been propounded, which will be found 
4 set forth in the high] —— Yorke Prize Essay of Mr. C. T. Carr, just 
e 


issued by the Cambri niversity Press. ‘The investigation into the nature 
of the corporation..is also pursued with great clearness and much vigor in the 
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last number of the Law Quarterly Review. Zhe Personality of the Corpora- 
tion and the State, by W. Jethro Brown, 21 L. Quar. Rev. 365 (Oct., 1995). 
After dwelling on the unsatisfactory state of legal learning on the subject, Mr. 
Brown recalls familiar principles of corporation law. A corporation is not 
identical with the individuals who compose it, nor is it the equivalent of the 
sum of its members. It is, therefore, a distinct subject of legal rights and 
duties; it is in law a person. “ Wherever the law attributes rights or duties to 
an entity or institution, it makes a person of, or recognizes a person in, that 
entity or institution,” Is the personification of the corporate entity an artificial, 
convenient fiction or is it suggested by, and does it result from, real analogies 
to natural personality? The fiction theory encounters this dilemma: either 
there are legal rights without a holder, or the rights are those of the incorpo- 
rators. The first position is untenable. The alternative view finds its refuta- 
tion in a consideration of human associations in general and corporations in 
particular. That a group is inherently different from the sum of the individ- 
uals composing it is a psychical fact. Historical considerations no less than a 
comparison with other so-called fictitious legal personifications, as ¢. g. the Ae- 
reditas jacens (see HOLMES, COMMON LAW 342 é¢ seg.), refute the contention 
that the corporation is a mere metaphor, a fiction. Bodies pemnens all the 
essential attributes of corporateness existed before the alleged creation of 
corporations by charter or statute.!_ Corporations instead of being the creatures 
of the law compelled recognition from the law. In truth ‘the fiction theory is 
but a stage in the evolution of legal ideas.” The phenomenon of corporate 
personality does not fit into known legal categories, but since it satisfies the 
test of personality in having capacity for legal rights and duties, it is most 
natural to treat it as though it were a person, with a slowly growing recognition 
that the analogy is more real than fictitious. But in attributing reality to this 
person, a real person must not be confused with an actual person. “ When we 
say that this corporate person is not a legal fiction, we imply no more than that 
it is a representation of psychical realities which the law recognizes rather than 
creates.” Among the numerous differences between corporations and physical 
a special attention may be called to those relating to their origin and the 
aculties of willing and acting. Corporations are more the result of *‘ conscious 
foresight” than physical persons; there is more of creation than of growth. 
The corporation wills by a majority, and acts, unlike an individual, through the 
mediation of another person best characterized, perhaps, as an organ. It is, 
then, neither an actual nor a fictitious person; it is a ‘‘ psychical reality —a 
reality arising from unity of spirit, purpose, interests and organization.” And 
after discarding various adjectives, “artificial,” “ juristic,” “moral,” “ideal,” 
the author fastens on the name collective person. The relation of the corpo- 
ration to other persons, legal and non-legal, is then treated and schematized. 

That the author’s purpose did not permit him an inquiry into various forms 
of unincorporated associations, especially trade-unions, in the light of the Taff 
Vale decision, is regrettable. The final discussion as to the theory of the state 
is, perhaps, of less immediate interest to the American reader. Mr. Brown 
thinks it is only a matter of time before the state as a collective real person will . 
be recognized, with important differences as to control, growth, and development 
between the state and other collective persons. 

While the object of this notice has been to call emphatic attention to this 
article, leaving to others a searching analysis, yet one or two comments suggest 
themselves. An adoption of this realistic theory seems to be tacitly made in 
the American doctrine of de facto corporations. Its frank avowal would give 
an intelligent basis for decisions that are too often supported by that most 
overworked of all legal arguments, estoppel. Further, its recognition would 
have an important bearing on the lawof u/tra vires. By asserting a personality 
apart from legal creation, a general capacity to contract must be conceded, 


1 To maintain that corporations are fictitious is, therefore, as Mr. Carr points out, 
adherence to the fiction theory purchased at the cost of another fiction. See Carr, 
Law of Corporations 174. 
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leaving the courts to deal with the abuse of corporate power as they do with 
that of the individual’s contractual rights, on grounds of public policy and not 
corporate incapacity. See Zhe Unauthorized or Prohibited Exercise of Cor- 
porate Power, by George Wharton Pepper, 9 Harv. L. REv. 255. Similar 
grounds of policy would explain the refusal of American courts to enforce 
corporate liability where an association actually formed has not substantially 
complied with the requirements of the law. 


THE JurY SYSTEM IN THE UNITED STATES AND ITS EXTENSION TO 
THE PHILIPPINES. — Probably no recent address on a legal subject has pro- 
voked such widespread discussion as that delivered last June at the Commence- 
ment exercises of the Yale Law School. Zhe Administration of Criminal 
Law, by William H. Taft, 15 Yale L. J. i (Nov., 1905). Secretary Taft points 
out that while the civil law has been content to leave much to the consciences 
of rulers, the common law protects the individual by insisting not so much on 
general principles as on forms of procedure. The most important of these is 
the right of trial by jury. Yet, though our Constitution requires issues of fact 
in civil cases at law involving more than twenty dollars to be tried before a 
jury, much the same issues in cases in equity are tried without one. Since the 
abolition by many of our codes of procedure of the distinction between law and 
equity in civil actions, a lawyer is needed to tell whether a suit brought is at 
law or in equity. Further, in more than half the civil suits a jury is dispensed 
with by consent of the parties. Certainly, under these conditions, the constitu- 
tional requirement of a jury trial cannot be said to rest on any fundamental 
principles ; nor would the abolition of the requirement, with proper appeal, 
deprive a litigant of an impartial hearing. Consequently, as Secretary Taft 
questions the value of the system even in the United States, he is opposed to 
introducing it into the Philippines in civil suits. To introduce it in criminal 
cases would, similarly, be unwise. Criminal procedure in this country presents 
a lamentablé contrast to that in England, where by the judges’ retention of 
control over the jury, the lack of appeal, and the better quality of men availa- 
ble for jury service, a reputation for certainty of punishment is maintained. 
Here much legislation prevents the judge from being more than a moderator at 
a religious meeting. He is prohibited from commenting on the facts, which is 
essential if instructions are to be of value, and no opportunity is given him to 
dispel the sentimental atmosphere too often created by the attorney for the 
accused. The number of peremptory challenges allowed the defendant oper- 
ates against securing as jurors men of force or of character. The ease of 
appeal on the slightest technicality, which stands between the defendant and 
his just conviction, is another cause of the laxness of administration of our 
criminal laws. When these are the conditions surrounding trial by jury in the 
United States, to extend it to the Philippines, where conditions are less favor- 
able, would be impolitic. The Filipinos are still an ignorant people, and the 
juror in deciding between the state and the accused would be moved by every 
motive other than that of the well-being of the state. Moreover, the civil law, 
in force in the islands, lacks a code of evidence, almost an essential of the jury 
system. 

* While Secretary Taft’s long experience and soundness of judgment entitle 
his opinion to great weight, his criticisms of the jury system have brought forth 
many protests, based on widely divergent grounds. One writer insists that the 
judge’s functions are properly limited to those of moderator, and that therefore 
our restrictions have been wise. Observations on Secretary Taft’s Text, by 
John J. Crandall, 28 N. J. L. J. 267. The prevailing opinion seems to be that 
while the shortcomings of our criminal procedure are undoubted, and to in- 
troduce the jury into the Philippines would be unwise, the Secretary of War 
has been too warm in his denunciation of the American jury trial. The limita- 
tions upon the power of the judge; the technicalities taken advantage of on 
appeal ; the number of peremptory challenges and the many exemptions allowed, 
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which result in excusing from jury duty many of those best qualified to act 
in the increasing complexities of litigation, when a higher standard of intel- 
ligence among the jurors is needed —all these, though defects, are regarded 
not as defects in the system, but in its administration, and, as such, reasons not 
for discarding the jury system, but for cleansing it of these growths upon it. 
‘One judge, or a number of judges, would not, it is suggested, £ more satisfac- 
tory in deciding issues of fact than the jury of twelve ; and to the unique power 
iven our judiciary to declare legislative acts unconstitutional, the jury power, 
rn of the pig ge of the people, should not be added.. 7he Jury System, 
by William H. Holt, 67 Alb. L. J. 298. Cf The Administration of the Jury 
System, by Henry B. Brown, 17 Green Bag 623. 


GOVERNMENTAL REGULATION OF PRICES.—A writer in the Green Bag 
touches upon a subject often discussed but always of interest and importance. 
Governmental Regulation of Prices, by Eugene A. Gilmore, 17 Green Bag 627 
(Nov., 1905). The medizval method of bringing into effect just prices, wages, 
and hours, says Mr. Gilmore, was by fixing them through the consultation of 
experts, whose estimates were enforced by positive law. In England the cost 
of the necessities of life was made subject to regulation as early as the four- 
teenth century, in the days of the Black Death. Subsequently such matters as 
the binding of books and the sale of beer barrels and of long bows came under 
supervision. In the New World the power of government to legislate upon 
prices and wages was recognized by comprehensive statutes passed in Massa- 
chusetts (1777) and in New York (1778). Neither in England nor in America, 
however, were laws of this character successfully enforced. 

Modern public opinion, viewing general interference with private business as 
a deprivation of liberty and property prohibited by the Constitution, relies 
upon the regulating force of free competition. Yet the efficacy of the police 
power remains unimpaired by the Fourteenth Amendment, and under it the 
case of Munn v. /ilinots (94 U. S. 113) and decisions following enunciated the 
right of the state to regulate prices and rates in all businesses “affected with a 
public interest.” Interpreti ng this as sanctioning interference whenever “ essen- 
tial or desirable for the public good,” Mr. Gilmore concludes, “if dominant 
public opinion should favor a return to the paternalistic conditions of medizval 
England, or to some modified and less extensive control of private business, 
s ch as reasonable restrictions on the hours of labor, and prohibitions on the 
manipulation of prices, . . . the Constitution should not be construed to check 
the working out of such opinion.” Mr. Gilmore’s rule of loose constitutional 
construction is that toward which the dissenting minority in the Warehouse Cases 
believed the Supreme Court to be tending. See Munn v. Jilinots, 94 U. S. 
113, 136; Budd v. New York, 143 U.S. 517, 548; Brass v. North Dakota, 153 
U. S. 391, 405. It has, however, not yet met with the approval of constitutional 
lawyers, who seem to require a rather intimate connection between the business 
which it is sought to subject to legislative interference and some one of the very 
general objects sought by the police power, namely, public safety, health, morals, 
or welfare. See CooLey, Const. LiMs. 870 e¢ seg. The authorities probably 
warrant no more definite statement than that rates are subject to regulation in 
those businesses possessed of the elements of a legal or a virtual monopoly. 
See The Law of the Public Callings as a Solution of the Trust Problem, 
by Bruce Wyman, 17 Harv. L. REv. 156,217. Certainly the courts show little 
tendency to set aside, under the excuse of an unlimited police power, all con- 
stitutional safeguards against interference with private enterprise, and it is 
probable that any new y sae no will be made subject to regulation only so 
far as such regulation becomes essential by reason of peculiar circumstances 
awending it. See FREUND, PoL. Power, § 378; Public Service Company 
Rates and the Fourteenth Amendment, by N. Matthews, Jr., and W. G. 
Thompson, 15 Harv. L. REv. 249; Opinions of the Justices to the House of 
Representatives, 55 Mass. 598; 182 zbzd. 605. 
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ADMINISTRATION OF CRIMINAL LAW, THE. William H. Taft. 15YaleL.J.1. See 
supra. 

BANK STOCKHOLDERS AS NOTARIES. Anon. A digest of cases and statutes illustrat- 
ing the conflicting positions of a score of jurisdictions on the competency of such 
notaries. 22 Bank. L. J. 759. 

— LEGAL SYSTEMS IN THE PHILIPPINES. Charles S. Lobingier. 21 L. Quar. 

ev. 401. 

CERTIFICATION OF SHARES. Frank Evans, 21 L. Quar. Rev. 340. 

CONFUSION OF PATENT COURTS IN THE UNITED STATES, THE. Fritz v. Briesen, 
5 (The) Brief, 358. See 18 Harv. L. REV. 217. 

ConGrEss oF ApvocaTes AT LikcE, 1905, THE. Edward Cox-Sinclair. Statin 

uestions discussed before International Federation of Bars of Continenta 
States, ¢. g., whether an advocate should be allowed to practice other callings. 
31 L. Mag. & Rev. 74. 

CONSIDERATION v. CAUSA IN ROMAN-AMERICAN Law. Joseph H. Drake. A study 
of the Louisiana law of consideration for contracts as bearing upon the interpre- 
tation of the Porto Rican code. 4 Mich. L. Rev. > 

COVENANTS IN RESTRAINT OF TRADE. Anon. A full collection of the English © 
authorities. 119 Law T. 527. 

DEVELOPMENT OF ROMAN MarriaGe. A. H./. Greenidge. 21 L. Quar. Rev. 357. 

GOVERNMENTAL REGULATION OF PRICES. Eugene A. Gilmore. 17 Green Bag 627. 
See supra. 

GROWTH OF THE POWER OF CONTRACT IN THE HISTORY OF THE LIABILITY OF CoM- 
MON CARRIERS. Hugh E. Willis. 5 (The) Brief, 231. 

INTERNATIONAL AGREEMENTS WITHOUT THE ADVICE AND CONSENT OF THE SEN- 
ATE. I. James T. Barrett. An historical and argumentative discussion of the 
power of the states to enter, with the consent of Congress, into agreements or com- 
pacts with each other or with a foreign power. 15 Yale L. J. 18. 

uRY SysTEM, THE. Wm. H. Holt. 67 Alb. L. J. 298. See supra. 

RD TENTERDEN’S ACT IN THE UNITED STATES, AND AN IMPORTANT OMISSION 
THEREFROM. Walmer T. Fox. Discussing the effect of omitting in the Massa- 
chusetts revised statute, and in the statutes of several states copied from it, the 
clause, “to the intent that such person may obtain credit, money or goods.” 61 
Cent. L. J. 344. 

NEUTRAL TRADE IN CONTRABAND OF WAR. Douglas Owen. Suggesting remedial 
measures to obviate the commercial disadvantages arising under the present state 
of International Law on this subject. 31 L. Mag. & Rev. 51. 

OBSERVATIONS ON SECRETARY TaFti’s TEXT OF JUNE 18, 1905. John J. Crandall. 
28 N. J. L. J. 267. See supra. 

PERSONALITY OF THE CORPORATION AND THE STATE, THE. W. Jethro Brown. 21 
L. Quar. Rev. 365. See supra. 

PROVINCE OF THE JUDGE AND OF THE JuRY, THE. I. G. Glover Alexander. An 
historical dissertation on the struggle in England between government and people, 
resulting in the rule that questions of fact are for the jury, those of law for the 
judge. 31 L. Mag. & Rev. 1. 

REFORM OF THE PATENT Law. /. W. Gordon. A scholarly discussion of the reforms 
needed in the English Patent Law. 31 L. Mag. & Rev. 31. 

SHorRT STUDIES IN THE Common Law. II. Torts. A. /nuglis Clark. A general 
discussion of the nature of liability in tort. 2 Commonwealth L. Rev. 250. 

SOURCES OF ANCIENT SIAMESE LAW, THE. Tokichi Masao, Setting forth texts from 
ancient laws of Siam and the Hindu Code of Manu to prove that ancient laws of 
Siam are of Hindu origin. 15 Yale L. J. 28. 

SouTH AFRICAN RAILWAY CASE AND INTERNATIONAL LAW, THE—A _ REPLY. 

_ J. Westlake. An answer to an earlier article which criticised the position taken by 
the British Government. 21 L. Quar. Rev. 335. ; 

STIPULATIONS IN FIRE INSURANCE CONTRACTS AFFECTING THE INSURED’S RIGHT OF 
RECOVERY. Roy Elias Ressler. Collecting the authorities. 61 Cent. L. J. 323. 

TURKISH CAPITULATIONS AND THE STATUS OF BRITISH AND OTHER FOREIGN SuUB- 
JECTS RESIDING IN TURKEY. Zdwin Pears. Arguing that by reason of the ficti- 
tious exterritoriality of British subjects in Turkey, their children for indefinite 
generations remain bound in allegiance to England. 21 L. Quar. Rev. 408. 

UNIFORM STATE LAWS GOVERNING NEGOTIABLE DOCUMENTS OF TITLE. Francis B. 
James. 4 Mich. L. Rev. 41. 


H 
| 
. 
\ 
\ 
. 
} 


BOOKS AND PERIODICALS. 


Il, BOOK REVIEWS. 


CasEs ON Quast-ConTRACTs, Edited with notes and references. By James 
Brown Scott. New York: Baker, Voorhis, and Company. 1905. pp. 
xvi, 772. 8vo. 

Professor Scott’s object in making this book was to provide a case book of 
moderate size for the use of students. The bulk of Judge Keener’s case book, 
including, as it frequently does, many cases reprinted in full, illustrative of the 
same application of a legal principle, makes it an unsatisfactory book for the 
use of students in a half course. Professor Woodruff’s book, by an odd coin- 
cidence, appeared almost simultaneously with the work under review. 

By condensation of some cases and by the selection of short cases, wherever 
this was possible, Professor Scott has adequately covered at least as much 
ground as Judge Keener did. As the publishers of the new book were the 
owners of the copyright of the older work and placed it at the disposal of Pro- 
fessor Scott, he might fairly have made much larger use of it than he has done. 
Though many cases in the two books are identical, the large majority are not, 
and the new cases are well selected. The notes greatly add to the value of the 
work, and the editor has used his learning in the Civil Law to furnish the book 
with illustrations from that source. In this way he has shown not only the 
antiquity, but the inherent propriety of treating quasi-contracts as a separate 
department of the law. The syllabus index is an excellent piece of work, the 
more meritorious because many case books are without such aid to the reader. 

The book gives rise to a suggestion, not a criticism, which concerns the mak- 
ing of case books generally and which involves a question upon which opinions 
will doubtless differ. In the division of the law into various topics, it is impos- 
sible that each topic should wholly exclude every other. Consequently not onl 
do treatises on one subject in fact deal with many matters which are also dealt 
with by treatises on other subjects, but completeness of treatment can be 
obtained in no other way. We wish to raise the question whether it is desir- 
able to make case books upon the same plan. Case books are used only for the 
instruction of students. They do not and never can take the place in profes- 
sional use which treatises occupy. The utility of the plan of a case book for 
instruction in a law school must be the governing consideration. Is it desir- 
able, then, to include such matters as general average and contribution between 
sureties in a case book on quasi-contracts? Both topics present instances of 

uasi-contractual obligations, but are not the places for the student to consider. 
them courses on admiralty and suretyship? Professor Scott disclaims any treat- 
ment of these topics beyond what is essential to show the quasi-contractual 
nature of the obligation; but is it possible to take up satisfactorily with stu- 
dents a number of cases on contribution between sureties, without going into 
the matter at large, in the same way as would be done in a course on surety- 
ship? It may be urged that this may well be done both in a course on surety- 
ship and in one on quasi-contracts, and that the student will gain from 
approaching the matter on several sides. Doubtless there are some questions 
of legal theory so fundamental that they must arise in more than one course, 
but, where possible, does not the great pressure for time in our legal courses 
require that duplication of work should be avoided? If so, the author of a 
case book should not endeavor to touch upon every matter logically within its 
title, but should deal with such matters only as belong to that title exclusively 
or more naturally than to any other. Such matters as are included should be 
dealt with thoroughly, for students cannot satisfactorily study from cases a 
single aspect of a subject or of a decision. 

A related question may be raised in regard to arrangement. Professor Scott 
follows Judge Keener in making such introductory headings as ‘“ Wherein 
yg meg differs from a pure contract,” and “Wherein quasi-contract 

iffers from a tort.” These are appropriate headings for a treatise, and 
under them an author would properly consider one aspect of decisions most of 


‘ 
| 

227 

| 

| 

; 

| 

| 

i 

| 

| 


228 HARVARD LAW REVIEW. 


which would be cited elsewhere in the book for the point primarily decided by 
them. But teacher and student dealing with cases must generally deal with them 
once for all. The minute subdivision of a treatise cannot, therefore, be satis- 
factorily used as a model. The cases must be grouped according to their most 
general and obvious effect, and subordinate matters must be brought out in 
passing. The time when the student of Professor Scott’s book might fairly be 
asked wherein a quasi-contract differs from a pure contract or a tort, is at the 
close of the book, for most of the cases in it in some degree aid in the answer, 
rather than after reading the sections specifically devoted to these questions. 

We have taken the occasion afforded by the appearance of Professor Scott’s 
book to suggest an inquiry we have had for some time in mind. In so doing 
we fully recognize, ual wish to make it clear, that more than one answer to the 
inquiry will find champions and that even where the views here suggested are 
accepted, the application of them will give rise to new difference of opinion. 
Each instructor must to some extent follow his own idiosyncrasies, whatever 
book he may use. Professor Scott has furnished abundant and well selected 
material, carefully edited and annotated. This is the one essential requisite, and 
it is fully satisfied. S. W. 


THE LAW OF BAILMENTS, INCLUDING PLEDGE, INNKEEPERS AND CAR- 
RIERS. By James Schouler. Boston: Little, Brown, and Company. 
1905. pp. xxxii, 415. 8vo. 

This book, which is based upon a larger work by Professor Schouler, might 
better have been named Carriers, including Bailments, for more than two thirds 
of the work is devoted to a discussion of the peculiar law governing carriers, 
not only as bailees of goods but as transporters of passengers. The one third 
concerned with the treatment of the general law of Bailments serves as an 
introduction enabling the author to give up the balance of the book to a con- 
sideration of those features of the law of Carriers which are sud generis. 

The principles of the law of Carriers are fairly well settled, and are compara- 
tively simple. The recent decisions seldom give more than the application of 
the old saws to the modern instances. Beyond question the author has, gen- 
erally speaking, stated both the principle and the precept; the defects of the 
book are in the manner of presentation. 

Taking the volume as a whole, its dominant characteristic is carelessness. 
Carelessness marks the index, the heading of paragraphs, the rhetoric, and 
even the distinctions taken. We are told in the preface that “the main purpose 
of this volume is to supply students and the professional lawyer alike with an 
elementary treatise which may serve for study and practical use.” Yet its con- 
tents are so inadequately and so unscientifically indexed as to reduce the prac- 
tical value of the book to the professional lawyer to a minimum. For example, 
one can find “stoppage i transitu”’ only by turning to the head “ CARRIERS, 
Common (or PUBLIC)”; then to the subhead, “termination of carrier’s respon- 
sibility” (p. 409); and then to the sixth line under this subhead, which reads, 
“doubt; ‘care of’; misdirection; stoppage zz ¢transitu, 397, 398.” And this 
is but one of many cases of needles in tee haystack. 

The first few words of the opening sentence of each paragraph are printed in 
bold-faced type, an expedient which, in many instances, fails altogether to indi- . 
cate the substance of the paragraph. Thus a paragraph which informs us that 
canal companies, tug-boats, and log-drivers are not common carriers because 
they do not control the transporting vehicle is headed, “ But here, as elsewhere, 
the employment to be designated” (p. 152). See also paragraph 261, p. 139. 

It is in his rhetoric, however, that the author is most remiss. Only a few 
sentences need be quoted to demonstrate the book’s weakness in this respect. 
At page 128, in discassing the tests for determining the status of guest, the 
author says, “Commonly the guest is a temporary sojourner who puts up at 
the inn to receive its customary lodging and entertainment; and so long as one 
keeps this transient character.” And at page 133, § 309, “and for all acts of his 
servants . . . directly occasioning loss or injury, the innkeeper must still re- 
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spond. . . . But other risks may probably be guarded against, or a special 
valuation set, if reasonable, upon a closed receptacle.” And at p. 151, “ Nor 
is a stockyard company or other mere agistor or warehouseman for a carrier.” 
These are merely conspicuous examples of the loose, careless construction 
which appears upon every page. 

It is, moreover, questionable whether the distinctions taken by the author 
were all well considered. At page 121, ‘the three distinguishing characteris- 
tics of a public bailment vocation” are pointed out to be, first, that a bailee in 
that vocation must serve all alike; second, that he is an insurer; and third, 
that, “ by way of offset or limitation to these conditions, the bailee may always 
claim his reasonable recompense in advance.” Is it not true, however, that 
payment in advance can be exacted by a// bailees, and that a// can, if they 
desire, serve on credit? Apropos of this it may be mentioned that the author 
does not specifically advert to what is often spoken of as one of the peculiar 
elements of the “public bailment vocation,” namely, the duty of one in that 
vocation, within the limits of his public B gang wp: to provide adequate facili- 
ties. This duty, however, is in a general way in special instances recognized 
in the book. See paragraphs 255, 256. In paragraph 232 it is stated that, 
“A boarding-house or lodging-house keeper, pursuing that means of livelihood, 
is again to be distinguished from a private householder who only casually or 
upon special consideration receives a boarder or lodger into the family.’’ But 
paragraph 252 is to the effect that, “ The innkeeper is an ordinary bailee where 
the vocation is not exercised towards the particular person and his personal 

roperty upon the strict innkeeping relation. And thus is it, also, in the usual 
Gealaess of boarding-houses and lodging-houses, by the better opinion, or with 
mere boarders and lodgers generally.” See paragraph 239 for another unillumi- 
nating distinction. 

It is cause for sincere regret that a writer, who undoubtedly knows his sub- 
ject well, should have been so lax in his presentation of it. C. M. O. 


THE PRINCIPLES OF THE AMERICAN LAW OF CONTRACTS AT LAW AND IN 
Equity. Second edition. By John D. Lawson. St. Louis: The F. H. 
Thomas Law Book Company. 1905. pp. xxvi, 688. 8vo. 

As the number of decisions multiplies most rapidly each year, and as the law 
is continually changing and expanding, a new text-book carrying the cases 
down to date is always welcome. In the law of Contracts it is doubly welcome 
because of the dearth of recent authoritative works. The old standard, Parsons 
on Contracts, has gone through so many editions that its unending sequence of 
editors’ notes makes it now almost unusable. Aside from it, there is Professor 
Harriman’s short work, of comparatively recent publication, and Page on Con- 
tracts, of the present year. The latter is a large treatise better adapted for 
exhaustive reference than to serve as a handbook. Professor Lawson’s work, 
of which the first edition appeared in 1893, is a book adapted to the hast 
examination of the busy lawyer. In this respect it resembles Professor Harri- 
man’s work, although its treatment is somewhat fuller. 

As a whole the work is more easily praised than criticised; but attention 
may be directed to certain defects of statement and treatment. In § 29, under 
Formation of the Contract, in attempting to explain the rule by which a contract 
is held to be completed upon the mailing of the acceptance, the author adopts 
the erroneous suggestion often found in decisions, the fiction of the mail being 
the agent of the offerer. As a matter of fact, there is no ground of agency at 
all: the post-office is a governmental function, not the agent of anybody; and if 
it could be an agent, it would be the agent, not of the offerer, who does not hire it. 
to bring the acceptance, but of the offeree, who pays the postage on the letter. 
So in § 253 the statement that a waiver does not require a consideration to be 
binding, seems too strong, as in general a waiver to be binding requires either a 
consideration or an estoppel. Again, the treatment of the subject of promises 
for the special benefit of a third person is open to criticism because of the 
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failure to distinguish between promises for the sole benefit of a third person and 
those cases where the primary object is to discharge an obligation of the prom- 
isee. See 15 Harv. L. Rev. 767. So § 460, dealing with anticipatory breach, 
is objectionable in that it only gives one half the story, namely, the side in 
favor of the doctrine, when as a matter of fact there is strong support for the 
opposing view. See the collection of cases 14 HARV. L. REV. 433, note 5. 
Apart from these defects of substance, a fault of form which detracts from the 
general excellence of the book, is the number of typographical errors scattered 
throughout it. A few mistakes of this kind may be overlooked, but a work 
which displays more than its share suggests an almost unpardonable negligence 
in proofreading. 

On the other hand, to point out some of the salient points of excellence, the 
author’s treatment of the Statute of Frauds is admirably concise and accurate. 
In §§ 128-160 his dealing with the law of persons in its relation to contracts is 
clear and thorough. So his discussion of the law as applied to wagering con- 
tracts and contracts of insurance is good. The arrangement of the book, which 
is closely allied to that adopted by Page, makes a commendably logical presen- 
tation of the subject, treating first of the various essentials to the formation of 
a contract, and then of the legal and equitable remedies available when the 
contract relation has been established. F., JR. 


A MANUAL RELATING TO THE FORMATION AND MANAGEMENT OF MER- 
CANTILE AND MANUFACTURING CORPORATIONS, with Forms. A Book 
of Massachusetts Law. By George F. Tucker. Second Edition, Revised, 
including Revised Laws, Statutes of 1903-1905, and Massachusetts Re- 
ports, Vol. 187. Boston: Little, Brown, and Company. 1905. pp. xxvii, 
4o1. 8vo. 

This book, as its title implies, is not a treatise, but a book for practical, every- 


day use by the practicing lawyer, the business man, the investor, or the cor- 


poration official who desires to know what the law is and how to act in a given 
situation. It is gratifying to be able to say that there is an adequate index, 
a convenience which is none too frequently provided, though indispensable in a 
book intended for constant use. The changes that have come about in cor- 
poration law since the appearance of the first edition, in 1887, make apparent 
the need for this new edition. Like others of Mr. Tucker’s works, the present 
volume is a book of Massachusetts law; and while not so elaborate as Mr. 
Dill’s work on the New Loni corporation law, it is a book that will be dis- 
tinctly serviceable to Massachusetts lawyers. The author has very wisely 
included forms, and wisely, too, has not set them apart in an appendix, but has 
worked them into their appropriate places in the text. To make the forms 
readily available, a separate index of them has been made. 

The type, paper, and binding are excellent, but it would have been better to 
have subdivided the text more often, or to have indicated divisions by headings 
or spacing. There being no variation of type, and no spacing, it is difficult for 
the eye to find at once the particular reference obtained by use of the index. 

S. H. E. F. 


THE AMERICAN JUDICIARY. By Simeon E. Baldwin. New York: The Cen- 
tury Co. 1905. pp. xiii, 403. 8vo. 

Within the compass of three hundred and eighty-five small pages, Judge 
Baldwin has succeeded in condensing a treatise upon the American judicial 
system. As the work was written for the American State Series, the purpose 
of which is to interest the general public and the elementary student by popular 
descriptions of our governmental organization, the author has not attempted to 
do more than state clearly the nature and structure of the judicial branch of the 
government. For this reason, the book contains little of profit to the advanced 
student or the lawyer. 
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An EssSAy ON THE PRINCIPLES OF CIRCUMSTANTIAL EVIDENCE, illustrated 
by Numerous Cases. By the late William Wills. Edited by his son, Sir 
Alfred Wills. Fifth English Edition (1902). With American Notes by 
George E. Beers and Arthur L. Corbin. Boston, Mass.: The Book Com- 
pany. 1905. pp. xii, 448. 8vo. 

ELEMENTS OF LAw considered with reference to Principles of General Juris- 
prudence. By Sir William Markby. Sixth Edition. Oxford: At the 
Clarendon Press. London, New York, and Toronto: Henry Frowde. 
1905. pp. xii, 436. 8vo. 

FEDERAL SUPERVISION OF INSURANCE COMPANIES. An Address to the Na- 
tional Convention of State Insurance Commissioners, at Breton Woods, 
N. H., Sept. 27, 1905. By Frederick H. Nash. Boston. 1905. pp. 28. 

HINTS FOR FORENSIC PRACTICE: A Monograph on Certain Rules Appertain- 
ing to the Subject of Judicial Proof. By Theodore F.C. Demarest. New 
York: The Banks Law Publishing Company. 1905. pp.x, 123. I2mo. 

LECTURES ON THE RELATION BETWEEN LAW AND PUBLIC OPINION IN ENG- 
LAND DURING THE NINETEENTH CENTURY. By A. V. Dicey. London 
and New York: The Macmillan Company. 1905. pp. xx, 508. 8vo. 

THE CONSTITUTIONAL DECISIONS OF JOHN MARSHALL. Edited with an Intro- 
ductory Essay, by Joseph P. Cotton, Jr. In two volumes. New York and 
London: G. P. Putnam’s Sons. pp. xxxvi, 462; v, 464. 1905. 8vo. 

CONSIDERATIONS IN APPRAISING DAMAGE TO FoREST PROPERTY. By 
B. E. Fernow. Reprinted from The Forest Quarterly for May, 1905. 
Sewanee, Tennessee: The University Press. pp. 24. 8vo. 

A SELECTION OF CASES ON DOMESTIC RELATIONS AND THE LAW OF PER- 
sons. By Edwin H. Woodruff. Second edition, enlarged. New York: 
Baker, Voorhis, and Company. 1905. pp. xv, 620. 8vo. 

A History OF ENGLISH PHILANTHROPY from the Dissolution of the Monas- 
teries to the Taking of the First Census. By B. Kirkman Gray. London: 
P. S. King & Son. 1905. pp. xv, 302. 8vo. — 

THE GENERAL PRINCIPLES OF THE LAW OF CORPORATIONS. (Being the 
Yorke Prize Essay for the Year 1902.) By C. T. Carr. Cambridge: At 
the University Press. 1905. pp. xiii, 211. 8vo. 

THE PRINCIPLES OF THE AMERICAN Law OF CONTRACTS at Law and in 
Equity. Second Edition. By John D. Lawson. St. Louis: The F. H. 
Thomas Law Book Co. 1905. pp. xxvi, 688. 8vo. 

THE REMINISCENCES OF SIR HENRY HAWKINS, BARON BRAMPTON. 
Edited by Richard Harris. London: Edward Arnold. New York: Long- 
mans, Green & Co. 1905. pp. xi, 358. 8vo. 

INTERFERENCE IN TRADE. A Collection of Cases on Strikes, Boycotts, etc., 
with Notes. By Wm. Draper Lewis. Philadelphia: International Printing 
Co. 1905. pp. 96. 8vo. 

THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED STATES. 
By Frank J. Goodnow. New York and London: G. P. Putnam’s Sons. 
1905. pp. xxvii, 480. 8vo. 

STUDIES IN AUSTRALIAN CONSTITUTIONAL Law. By H. Inglis Clark. 
Second Edition. Melbourne: Charles F. Maxwell (G. Partridge & Co.). 
1905. pp. Xv, 447. 8vo. ; 

A TREATISE ON EQUITABLE REMEDIES, in two volumes. By John Norton 
Pomeroy, Jr. Volume I. San Francisco: Bancroft Whitney Company. 
1905. pp. Xxx, 932. 8vo. 


JURISPRUDENCE, LAW; AND ETHICS. PROFESSIONAL ETuics. By Edgar B. 
mtg ge New York: The Banks Law Publishing Company. 1905. 
pp. vii, 381. 
NEw York STATE LIBRARY. YEARBOOK OF LEGISLATION + ag Edited by 
on 


Robert = Whitten. Albany: New York State Education Department. 
1905. 8vo. 
THE Law OF FIRE INSURANCE: By George A. Clement. In two volumes. 


 mogge II. New York: Baker, Voorhis,and Company. 1905. pp. cxvii, 
7. 8vo. 
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ADDRESSES, HISTORICAL, POLITICAL, SOCIOLOGICAL. By Frederic R, Cou- 
dert. _ York and London: G. P. Putnam’s Sons. 1905. pp. xviii, 
952. 8vo 

CASES ON QuASI-CoNTRACTS. Edited with Notes and References, by James 
— New York: Baker, Voorhis, and Company. 1905. PP xvi, 
772. 8vo 

THE AMERICAN LAW RELATING TO INCOME AND PRINCIPAL. By Edwin A. 
Howes, Jr. Boston: Little, Brown, and Company. 1905. pp. xviii, 104. 
I2mo, 

AMERICAN RAILROAD RATES. By Walter Chadwick Noyes. Boston: Little, 
Brown, and Company. 1905. pp. 277. 8vo. 

CRIMINAL RESPONSIBILITY. By Charles Mercier. Oxford: At the Clarendon 
Press. 1905. pp. 232. 8vo. 
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